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N H E- Civil Thad hath dend 
juſtly eſteemed for its Rules 
5 of reaſoning, and for its 
equitable Deciſions upon the — 
troverſies of private Property. It 
was from hence that the Writers 
upon the Laws of Nature and of 
Nations have had their Materials 
to raiſe.. thoſe immortal Works, 
which have adorn'd the learned 
World almoſt ever ſince its Eſta- 


bliſnment. (1401 5 


* 


Þ The 8 13 d.. pare, of of 
this Knowledg from the ES * 
Experience, multiplicity of Affairs, 
variety of Queſtions and Contro- 
verſies occaſion d its inereaſe, and 
che beben Wits from all Pack fol- 
A 3 lowing 
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lowing the Court of a vidorious 
Nation were employ'd to bring it 


to a farther perfection. 


It is very, obſervable that ur 
dels and Heathens composd t 
greateſt part of this Scheme of E- 
quity and Juſtice; and that thoſe 
Nations who were hever conquer'd 
by the Romans (as the Germans and 
Stots) freely embrac'd this Law, 
and that it remains amongſt other 
Nations after they were deliver'd 
from the Power which A r di it. 


For es the decay: of * Ko- 
man "Greatneſs this Law: hath been 
receiv'd in ſeveral Monarchies and 
Conmonwealths, as agreeable. to all 
forms of (lovernment : 3 dt. being 


calculated only for private Affairs, 


and touching lightly on en 
Matters. 


Indeed above Five FED W 


together it lay almoſt ſupp reſt in 


Europe, with: other Arts and Scien: 
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ces; but this did not diminiſh its 
Reputation, for like Truth it broke 
out at laſt and prevailed; but like 
Truth too which generally appears 
vwith a mixture of Error, it want⸗ 
ed a reſining from ſome Subtleties, 
and in ſome particulars; which ſeem- 
ed contrary to Humanity and Ju- 
ſtice. Upon this account it is not 
receiv d at this day in any one Na- 
„tion without Additions or Altera- 
tions. Sometimes the Feudal Law 
is mix d with it, or general and par- 
ticular Cuſtomes, Sometimes Ordi- 
nances and Statutes lop off a great 
part of it. 
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The * Turks make uſe only of | Pk de an. 


: foritate Juris 
the Juſtinian Greek Code. ilis, lib. 1. 
26 cap. 2. num. 6. 
| ; 2 authores ibi 
In b Italy) the Canon Law and 4. 
Cuſtomes have driven away part of 
it. In Venice Cuſtom hath almoſt 


an abſolute Government. In the 
Milaneſe the Feudal Law and par- 
ticular Conſtitutions bear the ſway. 
In e Naples and Sicily the Conſtitu- „ arts 7. 


Arnono, & c. 
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tions and the Laws of the Lum- 
bartls: * 1 have. the; 1 
Nad 6 igvpiq 1 6 Jel 18 
* Holland: at is 
5 to be the Muii⸗ 
cipal: Law; but many parts of it 
are obſolete am them, and o- 
ther parts are alter d eicher by the 
Canon Law, or a different uſage. In 
ä e Fyibti lan it is Obſer vd with more 
brog. 10 proem. ſtrictneſs, but in the Norther n. parts 
"Duck, & e. of Germiny the Fur Saxonicun, 
Lubecenſe or n, 18s | prefered 
before it. 


Puch, &c. 
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Lem. In 5 Denmark and Sweden the 

Civil Law hath lictle or no Au- 
thority. 


„Lem, Er Les + + PF" : ti . 8 \ | . 
' dem, & Les France has receiv d part of it 


dans leur ordre only g-; and ; that part in ſome 
1 Tone. 5. 72, Places is a Cuſtomary Law, and in 
2" Edit. the Provinces neareſt to Italy the 
Municipal written Law. But part 
of the Canon Law (which does not 
contradict the Liberties of the Gal 


lican 
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des Church) and Ordinances (with 
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particular Cuſtome of the Provinces 
ſomerimes vonttaty to one anbther) 
ooh,⁹mm to make up the whole Body 
of that Law. In Criminal Cauſes 
the Civil Law is more regarded; 

except that the manner of Tryal 2 
both in Criminal and Civil Cauſes . 4% © 


is regulated by Ordinances and 
Edits... 


181 2131} 

In * Spain * Portug * the Jus k Duck, &c. 
Achs and Cuftomes ih £8 the Ct- 
vil and Canon Law. 


| In a Gd and Acts Machenzy = 
of Serlerunt, part of the Regiam Ma- —_— =_ 
jeſtatem Chippoſed to be compiled -_ 7. 4 & 
by our arg and their Cuſtomes 
n . 00 q 


N 


: Ainangft us Ay Euglad 15 go- 


verning Law is founded upon ge- 
neral and particular Cuſtomes and 
A6is: of Parliament; and ſome of 
theſe Cuſtomes n been taken 
from the Civil and Canon Laws, 
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r thoſe Statutes are oſtentimes 
drawn upon a Platform -borrow?d 


from both thoſe Laws to regulate 
inconvenient uſages of other defects. 
But we reject the Civil and Canon 
Law. ora it contradicts the Jus 
Coronæ, the Common Law, or our 


Acts of Tarliamen t. 


Thus far aol wk the Civil lam 


prevail'd in Europe, and thus far 
have other Nations deviated from 
it. But when I compare it, as it is 
receiv'd in other Nations, with the 
Common Law of England, it muſt be 


acknowledged that the Laws of this 


Nation (as they are now mixed 
and tempered) ſuit admirably to 


the genius of our People. For 


they have ſet prudent bounds to the 
Power of our Princes, and ſecured 
a proper Liberty for the Subject. 


They are very particular and certain. 


Preſidents and adjudged Caſes have 


been preſerv'd for many Ages to di- 


rect in the determination of moſt 


Points; ſo that anArbitrary Jud ge has 


leſs 


fs © wn | 


. aa. — _—_ 
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leſs room to exert We here, chan 
in n 7 


be E ngliſh Law fois to have 
been ſuited Originally for Temporal 
Affairs only, and for times of Peace. 
But to ſupply that defect the Civil 
and Canon Laws have been call d 
in to complete it, and have ſerv.d 
as Auxiltaries, 


For part of the Canon Law has 
been receiv'd in our Eccleſiaſtical 
Courts for the Government of the 


Church. 


The High Conſtable and Farl Mar- 
foal take Cognizance of Martial Afﬀ- 
fairs and Military Diſcipline (as 
well as of cauſes Tein to Heral- 
dry) by ſome Rules of the . 
Law. The Court of Admiralty 
guided by ſome other parts of i 1 
with the pm of Oleron. and the 
maritine Conſtitutions in the Con- 


Na del Mare, for Matters ariſing 
upon 
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upon the! 8. and elt to Sea 
Affairs. All this together make up 
our Common Law; and though it 
runs down thrbꝰ different Channels, 
yet every part of it (even that in 
the Spiritual: Courts) may claim tlie 
hame of the Commbn Law. of Ex 
land. Fot the whole! is a 
ſition of the Feudal, Ciwil and Ca- 
non Laws; and its Definitions, Di- 
viſions and Maxims are drawn out 


of! one vi, tals ure e Ba 


8088 1 icular 8 0 
ting to the Deſcents of Inhexitances 
make a difference between the Ci- 
vil Law and! ſome parts of the Com- 
mon Law; for Li Succeſſion to 
perſonal. Eſtates is evidently the 
ſame.. The Tenne, the form of 
Pleadin nge, a and the. manner of Tal 
by Juries deceiye Men Fg an 
Opinion that the Civil Law, ſtands 
upon another foundation. But you 
will ke the Relation between them t. 
when you conſider that the Common tt 
Law orginally gave no methodical | 

Account 


"The — 


Account: of things purely rational; 
28 Of Obligations, Contracts, es 
Treſpaſſes, Laſt Wills and Teſta- 
ments, Judicature, or the nature of 
other humane Acts; and that our 
Lawyers have borrowed the Rules 
and reaſoning part from the Civil 
* 8 Law, tho many of them are apt to 
> Ml think that it is all their wn from 
„ the beginning, becauſe they have 
poſſeſſion, and find it at preſent in 


it was deliver d Ne to them from * 
their Druide; but Fleta and Braclou, 

and the * ancient of their Wri⸗ 
ters would look very naked if every 
Roman Lawyer ſhould pluck away 
his 1 Of late = Lord Coke 
hath frequently, and in expreſs 
terms made uſe of the Maxims of 
the Civil and C anan Laws, and 
bath taught the way bf: arguing 
from ſuch Rules to others. But 
Mr. Veſt having occaſion in his 
Boole of Preſidents to give a gene- 
tal Account of Obligations, Con- 
acts Offences, Oc. has' unskiltul- 


ly 


their Books. * They Are told that * * to the 


The Fefe. 5 
ly Epicomized ' and tranſlated the 


. Vulteii Account from n Herm. Vulteins, and 
— paſſed it off for the pay Com 
mon Law of G - 


s 19 
1 ALIGN 


Our cb ey or Court of Equ quity 
has borrow'd the very method of 
Tryal from the Civil Law. The 
; Complaint is by Bill, which amounts 
to a Libel without particular poſi- 
tions and diſtin& Articles. The 
Defendant makes an Anſwer in 
writing to it, but ſets forth his 
Defence too in his Anſwer, which 
has ſhortned the Civil Law practice. 
There are Replications, Exceptions, 
Interrogatoties, Witneſſes Private- 
ly examin'd, a Publication of their 
Depofitions, a Sentence or ' Decree 
in writing by a Judge without the 
Verdict of a Jury, as in the practice 
of the Civil Law; and if occaſi on 
requires, there may be an Appeal in 
-__ writing, to the upper Houſe or Par- 
liament. 


But 
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The 
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rence between the Common and 
Civil Laws in their forms of Plead- 
ing and manner of Tryal, chis is 
Fa. the ſtile, xi: "a and courſe 
of the Courts. I contend that there 
is 2 mixture in the P rinciples, Max- 
inc and Reaſous of theſe two Laws; 
and indeed the Laws of all Coun- 
ries are mixed with the Civil Law, 
which have arrived to any degree 
of perfection. Even the Civil and 
Canon Laws do not agree in every 
inſtance of Practice, or in.. their 
Rules, Deciſions: and Decrees in 


every point. But though all the 


{ Lineaments or Features are not the 
a ſame, yet. there is. ſuch. a compoli- . 
tion in the Canon Law which gives it 
I almoſt one and the ſame Complexi- 
a ( with the Roman Law, and the 


: ſame. Blood runs in both tho Veins, 
chat at leaſt you may know them to 
be near of Kin. True it is that 


not the , ſame, Root or Stock; yet 
Ir Inoculating and Grafting, the Bo- 
dy 


the Common — Civil Laws had 


r ——— — 
But if there 18 that wide diffe- 
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lof it may be encon- 
aged re e as in other: 
tions; not only te ts ſupport tha Pre! 
feſſors of it, but for the better un 
derſtanding of the Common. Law of 
Engle; and that the Laws of b. 
ther Kingdoms may e_khown © 
us or that thoſe Rules ofar 


(on Which er * the ne 
Hairs of Prop Gaz may Far 
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heourage. young Scholars to 
ſome few) Houm in the Study 
* the Ci Law, | 1 have endea- 
[#ourdito.wiake the Inftijuter more 
; uicful \thian thoſe of Tu fltinidh, or 
the common Yyfſtewrs. | For I have 
Sightly run over thoſe Tiles where 
-@ Arid examination would be to no 
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rien B che Way have ace 
e dee bleed ere | 
e of the Laus: of Eigli, Ml. 
a Allo the Prineipal differenees in 
ene aws nd Practice bf orher 
Nations from it, -and>Whar'Cohfor- | 
_mity. Or Diſagreement there 1 18 in the ; 
Law Dion? what alterations have 
been He th CW LAG 
tt bur Yung Gentlemen way be 
ed to opens the F — 2 
Polity of each, and be. ale A 
aten to nudge what oughe- a> 
or felved to be Confnm dib It- 
© © Tofih': Tthink that this: Kndiwiddec 
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ſent Eftabliſhinent.” But 1 fellow 
him when 1 maintam that the Laws 
de Eyglind are'a N of the | 
that there is/a greater K. 
ſeflors of che Coil aud Common 


N gſt lier 05 rtunities 
wit had for this ün raking 
Tan ſay with my Todd * 
duting my Sth of the Lien 1 
* Real e Common, Civil | 
Niitufe, „ ant Cana £2645 the 'Cotitts of | 
{© Futice" ets fürfimet With ren 

1 * of excellent Judgment, Gravity, 
and Wiſdom; whom I attended 
for foine yeats with great applica- 
tion, and Have had the Honour to 
learn from khem. Under theſe ad- 
Vvantages 
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Of 4 Perſon in its Natural Capacity, and 
therein of its Life, Seæ, Age, Ra. 
and of Humane Acts. 
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Loli IT Faftire is univerſal or purticular. of "IE 
4 eee Juſtice is a conſtant and per- 
312% > 2petuab defire of giving to every one his 
due; 9d Hath for. i its:Rule:all Laws divine or-hu- 
mn Particular Juſtice is a conſtant and perpe- 
. 2825 of giving every _ due, according to 


particular 


Ar 


te 


fy 


4": 


_ 


$1 


Lp SUS 


Ly - 
® 


= 


N 

* N 

C = * 
by * 


4 "=— OF 9 4 
* * 3 — T7" os > * 
a 8 ; iO bond oe "IX K 
7 "GR a 
l WW EY "hw. 8 
NE F 7 
- o N Y » * 


— 


— 5 OW — en 4 „% a i T7 a » "Us - * Mm 2 " 


7 LY = * 97 


ee of the | 


it 7 50 > 


£articular Agreement, or the Laws of Civil Society. 
he Subject then of the Law is Civil Society, and 
the End of it Particular Juſtice. _ 

Particular Juſtice, as it is exercis'd in Com- 
merce, is called commonly Commutatzpe or Exple- 
tory Juſtice, directed without any regard to the 
different Conditions of Men, and obſerves a /imp!: 
proportion. As it is exerciſed in Governing and 
Beneficence, it is called Diſtributive or Attributive 
Juſtice, which does appoint Rewards and Puniſh- 


ments, according to the ſeveral Conditions, Sta- 


and no otherwiſe. 
- - Juſtice is to be learned by conſidering the Law 


P. 1. 1.9. 


tions, and Qualities of Men; and if there ate ma- 
ny Claims, it obſerves a Comparative proportion. 

Commutative or Expletory Juſtice, 'is wholly in. 
tent upon the value and price, or what is due ; but 


Diſtributive or Attriburive Juſtice is directed to a 


Perſonas he is more or leſs uſeful and worthy, 


of © Nations and the Cjvi/ Law, i. e. the Law of 
each Commonwealth. | | 
The Law of Nations muſt be diſtinguiſhed into 
the Original or Primary Laws, and the Conſequen- 
tial or Secondaty Law of Nations. For Law is to 
be applied only ro Man who is capable of ir, not 
to Brutes who are govern'd by Inſtincts and Incli- 


nations; as Selt-preſervatton, a propenſity to Gene- 


The Law 


of Nature. 


i 
- 


ration, to Eat, Sleep, Oc. which cannot be any 
foundation for Juſtice. LED JD 

IT. The Original or Primary Law of Nations, ot 
the Law of natural Man, is that which unimprov'd 
Reaſon has planted amongſt all Men, and is the 
true Law of Nature; a diſcerning Principle in Men 
of good and ill; or the dictate of right Reafon, 


declaring from its conformity or diſagreeablenels 


every Action to be good or evil. Its Ojedt is Na- 


tural good or evil; but the Will or Choice being 


: determin'd, then it is a Moral good or evil. It al- 


. ways 


_ 
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Imper al. or Civil Law. „ 


9 


Author of Reaſon is the Legiſlator. Rewards and 


ſeience, are the Sanction, and do conſtantly at- 


From this deſcription obſerve, that what is præ- 
0 ternatural or a permiſſion and right of Reaſon and 
n Nature, or natural Inclination or Inſtin&t, and all 
h other things vulgarly called Natural, or ſaid to 
proceed from Nature, are different from che true 
nj 5 of Narare. B | 

The Original or Primary Law of Nations, or 
Law of Nature, has one eternal Mark upon it, vig. 


Nature is eſſential to the well-being of Society. 
As Man is in a Society, the Law of Reaſon and 
Nature cannot continually take place, but upon a 
ſuppoſition. For it does not enjoin me to buy or 
fell; but upon the ſuppoſition that I will buy or 
ſell, it does require of me, that I ſhould not de- 
ceive or defraud. But as there is ſcarce a general 
Rule without exceptions, ſo this Propoſition, The 
Law of Nature is immutable, or, The Law of Na- 


ture is eſſential to Civil Society, lies under ſome 
reſtrictions. 


ways forbids or commands, as other Laws. The 


Puniſhments ariſing from a quiet or unquiet Con- 


4 Immutability. I mean by that, That the Law of I. 1. 2: 


11. 


wi if It is Immutable or Eſſential in its General Prin- | 
any ciples and Injunctions; not but that it may be o- 


therwiſe in ſome Circumſtances and remote Conclu- 
ſons from it. As it is a general Injunction, That 


11 we muſt not enrich our ſelves hy another's Loſs or 
the Damage, Thar we ought to obſerve our Promiſes, 
ten © < But this being found inconvenient in the Ge- 
fon. al obſervance, it is allow'd, that one may en- 
neſt rich himſelf in the particular caſe of preſcription 
Na. upon another Man's Right, and that Minors may 


Fn ene Rand to their Promiſes. 
1d mutabie then in part only, and cannot wholl 

be changed without deſtroying che order of Society, 
W1 2 as 


The Law of III. The + Conſequential or Secondary Law of 
Nations. Nations, or the Law of Nations properly fo calPd, 


as no State can ſubſiſt under à general Licence to 
kill,” cheat and teal. This is the common tate 
of the queſtion. © But the Laws of Nature aught to 
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be obſerv'd in every 8 of it, cho by reaſon of in. 
conveniencies, Civil Polity takes the liberty to make 
ablbwainees ETD 1120 ©1122 $1101 


1. 2. 1. js that which does proceed from natural Reaſon, 


The Civil © 


Law. 
. 


but not ſo ſimply and immediately as the Original 
and Primary Laws. They are deduced by long ex- 


perience and practice, fromia conſideration of the 


nature of Society, and from an enquiry into the 

diſpofirions of Mankind. Neceſſity or Convenien- 

cy was the cauſe of thernn. 
They are divided into two general Branches. 


The" firſt. was the appointment of diſtin& Pro. 


perties; from whence aroſe Kingdoms, ''Ciries, 
'Combnerce,- Contiafhs, lf OH THT 
The * ee 0 ele 
ments; and fro hende Magiſtracy, Dignities, 
Courts of Jaaa War, Bondage Be. 585 
IV. The Civ Law is that Law which every 
Commonwealth or City has eſtabliſhed and ap- 
pointed peculiarly for it ſel. This may be called 
the Arbitrary or Municipal Law; for it is not of 
that neceſſity or extent with the La of Nations, 
which is obſerved almoſt by all Mankind. Ffm 
"theſe two Laws, big. The Law of Nutufe, and 
the Law of Nations, the Roman Law was compi. 
led, and is ermphatically called, The Cuil u 
Upon which account, ſeveral things Which wete 
originally and by invention the Law of Nations, 
are become parts of the Civil Law 12 Eſta 
bliſhment and Approbation. The 


Athens and other Grecian Cities. es” 


waer Tables 
were the foundation of the Roman Law; Which at 
ter the "expulſion of Targiun were brought From 
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Imperial on Ciwil Law. 

— - — — ————— — 
The whole Civil Law is comprized in four Books, 
The Code, the Pandects or Digeſts,, the Iaſtitutet, 


—— 


” 


the Novels or Amtbenticks. +, 1 2 
The Ode is divided into 12 Books; and was the 
feſt: Book which the Emperor Juſtinian ordered to 
be collected (for the moſt part) out of the Conſti- 
tutions of the former Emperors diſperſed in the 
Gregorian, Hermogenian and Theodaſian Codes. 
There ate ws ſome fragments left of the two firſt, 
but the Thevdeſian is entire, The Code of Juſti- 
aan came forth in the Near of out Lord 334. 

The Digeſt or Pandecls came forth in the Lear 
533, and is divided into 50 Books, It was col- 
leted from the Commentaries of the ancient Law- 
yers, their Refponſes and other Writings. _ 

The Inſiitutes came out alſo in the Year 533, + 
and is divided into four Books. It is.a Syſtem of the; _ \ 
whole Body of Law. But not fo diſizn@ and compre- 
henſrue'as it might be, neither ſo uſeful at this day 
a8 at firſt. The Inſtitutes ſometimes correct or are 
contrary-to the Dęeſt, but the, ſecond publication 
of the Cade came after them ;, In which ſome things 
ate omitted, which the Ixſtitutes refer to from the 
galt publteati ans . 

Laſt of all, the Novels or Aut hent ichs were pu- 
bliſhed at ſeveral times without any method. They 
are called Nove /t, becauſe they are new Laws; and 
Authenticks, becauſe they are exactly and Authen- 
WH trenflared from the Greek; into the Lat in 


A Lam: its the ptecet ef the Supreme power, P, 1. 3. 

(or power derived from it) ob/iging the Subject to -. i 
ar nat ta aff under a Penaliy. Its force and » 9. 1, 3.7. 
cflicaoy does appear in commanding, ſorbidding | 
permitting,/ puniſhing. It does always command 

or forbid ; for tho ir may be a Precept of Permit 
fron, it commands the Judges to admit thoſe things 
permitted 3 and tho' it may be a Privilege, ex- 
WE pf 3 . ̃q ¼ͥQwm emp 


, 1 
> þ A K 2 . : N A . 
we od 2) „ a 0 * 8. „ 6 2 9 * . . J 
þ - K N 1 ; « Mu "7 * N * > N * 2 W u * * _— "I 
Geeta Wk. CORES ATP PE EEE TOPS AOL = 11 "LEY 
A a Me Net Sola Cod F eG \ ee © | ; 
o * * | | ; 


d, * 1. * r ids bo dime. * 3 
< o Ld 
„ FP” » %.3 ; 
hs ** 5 _ P * _ ” 9 
. — — DL — ** » EI . . 
; — rn nn era n. 
* . 
; 0 9 * * 
. : * 2 bd * 
1 - 1 - y 15 ” „ = . 
- 4 ® 4 - x 
1 
„ * ws * * 
0 WP. * 34 ——— 2 ͤ— — = "RR 2. 


empting him whoſe Privilege it is from the Obliga- 
tion of the Law, yet it forbids others to act con- 
trary or derogatory to it. 
A Law obliges all but the Prince; and Kings or 
their Embaſſadors who abide amongſt us; becauſe 
they have a parity of Po-w ert. 
This is the definition of Law largely taken; but 
in its fri ſenſe (as it is a written Law of the Ro- 
mans ) it is defined to be. 
That which the People of Rome hath eftabli- 
ed upon the recommendation or ' requeſt” of a 
*+ "Senatorian Magiſtrate : So the other parts of the 
itten Law are, | 


nacted at the requeſt-of the Tribune, or other Ple- 
bei 4 iſtrate. TT | 77") mut WS 5 

cree of the Senate 

4. The Conſtitution of the Emperor, either by 

. I. 2. 6. a Reſcript, which is the Letter of the Emperor 

in anſwer to particular Perſons who enquire the 

Law of him; but if it is ſent to a Corporation or 

Body of Men that have conſulted him, his Letter 

v C. 1. 23. then is called a * Progmatiok Sanction; or by Euicl 


„ W || 


4 1 


1 


= © * C. 1. 14.3. which the Emperor eſtabliſhes of his own accord, 
1 that it may be generally obſerved by every Subject ; 


D. 1. 4. 1. or by ? Decree, which the Empetor pronounces 
Au pon hearing a particular Cauſe between Plaintiff 


and Deſcnbmn „ ee 

But if at any time a Conſtitution is ſpecial; it is 

I I. 2. 6. called a Privilege (privata Lex) which is paxticu- 
larly eſtabliſhed for the ſake of a certain Per ſom or 
Thing upon a particular account. If it is granted 

D. 30.1. to a © Perſon, it dies with him; if to a Thing, 
1595. (ſuppoſe to an Eſtate, that it ſhallnever pay Taxes, 
Sc.) it paſſes down to the Sucgeſſis, and continues 


* 


7 5 
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| while chat Thing is imbeings 7 g 
| en e ite Ot ge nyt oor abtun 
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2. A Plebiſcite, which the commoñ People e. | 
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If a Privilege is granted to Scholars, it is gran- , c. 10 
ted to their Wives and Children. 82. 6. 

By the * That a Privilege may be made 
not only for à Man's advantage, but to his diſad- 
vantage and againſt him; as when a Punuhment 
more ſevere than ordinary is inflicted upon an Of- 
fender for example ſake and in Terrorem. But 
here I do not underſtand Privilege in the v#/gar .: i 
ſenſe, but in its proper meaning, as it is a particu» e 
lar Conſtitution contrary to a general Law. 1.31 

All this power of iſſuing forth his pleaſure by; D. 1. 4. r. 
Reſcripts, Edicts, and Decrees, was given to the 
Prince by the Lex Regia, wherein the Papple of Rome 
ſabmitted themſelves wholly to the n of 
one Perſon, viz. Julius Ceſar, after the defeat 
of Pompey; ox to Auguſt us after the death of ali. 
By this it came to paſs that the Prince alone coul 
not only make Laws, but was eſteemed above the | 


by Wl * coercive powers of them. Sorter SY 1 
or 5. The * Edids of the Pretors, or the Fas Hono- al 1 . 5. 
he rariun, was allo part of the written Laws, which the N 
Or 


Prætors or ſuch kind of Magiſtrates did propoſe by, _ . 


ter che conſent of the People. Their buſineſs was to 
1%, interpret the Law by Equity,. and to mitigate. the 

8 PM ; * : 
it, Wl rigour of it. As their Office was anzua/, ſo at firſt 
t; were their Interpretations, till the Cornelian Law 3 
CES "align 4 Wh 


made their Edits per potual. [Fo a1 290A 6 
6. Laſtly,. There were the 4nſwers or Opinions, J. 1. . l. 
of the Lawyers, who had an authority to Interpret 
and from whoſe Declarations the Judges at that time 
UNE... 46 7-5 ol 


\fTho!-now, chere is no ſuch neceſſity to follow the deciſion 
„ Ed t,t aL” 
ov, The E Written Law is either Publick or Pri. of | Written 
e rel jüd. i 
Pablick, which immediately regards the ſtate of I. 1. 1. 4. 
the Cemmonwealth, as the effabliſhment of things 
about religious Perſons 


# 


„the enaCting and exe 
if B 4 cution 


N ry 4 A * 4 4 2 w = 
, 1 5 N % s 5 "SF * * — 18 Y . — 
2 . N Cn — 4 y * * Y "Ivy + A. 1 - (1 "5 4 . 
C 1 FLA re p 4.6 "- l OE Y 8 N * * hn — 6 _—_— of 
99 ** 22 * * 2 * * e 2 


EEC Taft 9 


— — .7ĩꝛ 7 "710g 
cütiam of Land the confultations about Wat : and 
5 Peace, Cc. 

Privat, that mote immediate Bas of 'to 
the contetns of every particular Perſon, is is that 
Law which we defign to tfeat of. 
"Theſe Rules are to be obſerved eng wit. 
ten Laws. 
*D. 1. Subſequent practice is good Incerpreter of an 
3-37 ambiguous Law. 
8 b Laws are 175 with reference to 7272 that ſhall 
7 happen for the future only, and muſt not compre- 
hend Actions that are aft before their eſtabliſh- 
ment; unleſs it is enacted to comprehend a aft 
Action- 1 
-D.1.3- The reaſon of every Pay cannot be aff 07d. 
* Laws ought to be made upon cafes that often 
Dok 0 happen, and not for rare ah accidental Occur: 
rences. 
5 . 3. % The prope TEL of a Law, 36 not ſo much in 
17. its /tera! ſenſe, as in the reaſon of it. and "defig en : 
Wherefore ſecing every circumſtance cannot be com: 
p. 1. 3. 10, Prehended ing Law, defect mult be ſupplied by 
cum ſegg. A natural InreFpretation, ot the Authority of the 
| Judge, and extended: to like caſes that have been 


| omitted. | 
p. 1. 3. The“ fottnet Nan muſt give plate to the latter, 
26. and are to be corrected and determin'd by then. 
». 1.3% Thoſe," Laws that ate made in favour of any 
23. Perſon, [ought not tobe interpreted to his diſadvan 
tage. 


T ho? there is a Ati betweet! a Law that 
probibirs only, and a Law that makes the Act void, 
inaſmuch as the Prohibition may exert its force by 

"Sf 18 Ret K yet 10 AR or N is valid Sa E 
5. againſt a Law, but is utterly vor tho not decla- 
þ oh * to be 1 by ſpecial Words 


Vide timen She de 12 Lib. 5. c. 5.8. Gr. de]. 
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It; hs not ſufficient that 1 are VERY but it is 
4 that they Wera by: £ Named before * Nov. 66. 
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preſent by his Re and Student, | : 
I 170. 33% 4] 


The Prince is exempt from the Las, n; e. he i is 
not! puniſhable by them, tho? it is fit he thould La. > 
live ig to their direction. 

VI. The Unwritten Low is what we call Gaba in- 0f Unerit- 
troduced by the. = tacit conſent of the People only, ten Laws or 
without any particular eſtabliſhment. * The au- 7% 
thority of it is great, ſeeing it is ſo far approved, Hy 3 
that it wants not to be put into Fr It is *D. 1. 5. 
equal with a written Law, if it is wholly uninter- 32. 1. 
rupted by contrary AQts, and is of a long continu- 
ance. But if ever it hath been judicially allow- D. I. 3. 34. 
ed, the Cuſtom will be ſo much "he rather fup- 

Ported. 5 

[Some will e i it, that a Cuſtom ſhall mb by Ten Years 
cöntinuance only, when ic does not contraditt any written Law z if 
ir does, che Cuſtom muſt be proved to be time our of mind. Other 
that ten Years Cuſtom ſhall aboliſh 2 Civil Law, bur thar it muſt 
be Forty Years to prevail over a Canon Law. Others yet fay, 
that the determination of the time muſt be left to the dee 
after he has conſidered the nature of the particular caſes Mo, 
him. The latter opinion prevails in Nadlice. Memoch. l. 20. de 
Arbit. qu. 81. Perez. in Cod. de Conſuet. | 


* Above dll things: a+ Cuſtom muſt be reaſonable, * P. 2.3 
and not againſt a natural or divine Law. 39. and 


{The cuſtom therefore that ſtoſlen Goods ſhall be given to the LO * 
Exchequer, and not to the Owner, is condemned. 


dd it was the conſent of the People that intro- 
duced 15 Cuſtom; and this is a Len and ar if rhe 
85 e have power pM Me and are à free p. I. 3. 
Stare. 4 * | 32. I, | 
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Crhar any Cuſtom ſhould be proved to be at Firſt introduced. 
N. 0 ge the People, or the major part, I cannot think ir reaſona- 
moſt 
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for after this manner the proof of a Cuſtom would be al. 

I impoſſible, Theſe uſual ier therefore are imperti- 
nent, viz, Whether 4 Cuſtom did begin bona. ſide? Whether a 
Cuſtom can be introduced by a Woman, by a Minor, by one Man? 
FD. 22. 3. &c. The main thing to be conſider d, is not how it began, bur 
28. whether it has been knowingly uſed or approved for ſo long time.] 


A Cuſtom may be proved from a Record or pub- 
D. 1.5. lick Writing; for by the writing for.* proof or 
memory ſake, its nature is not alrer'd, but it may 
till be called an unwritten Law. So a Cuſtom may 
be proved by two Witneſſes, that depoſe how the 
„have ſeen the thing done heretofore, that they al- 
ways eſteemed and accounted that to be the way 
and method; that this notion was likewiſe deli- 
vered down to them from their Forefathers, and 
that they never knew the contfar rg. 
As a Subſequent Cuſtom may take away and ſuc- 
- ceed inthe — of a Law, where the People are 4 
free State; ſo a Subſequent Cuſtom may take away 
a precedent Cuſtom. But however one contraty 
Act cannot take it away; tho' if it wants any time 
to be à compleat Cuſtom, one contrary Act de. 
en e en e hve et 07 ee e: 
Ciuſtoms in Courts of Judicature, are called the 
P. 22. 8. 2575 or Stile of the Court, and are obſerved as 


3. 6. Me LAW BER. ng lc DEN 


[By the Laws of England, Na Cuſtom or Preſcription can 4- 
+1. Wa Jo force of an a of Parliament. 1. Inſt. 173. 4. 115 b. 
and when it prevails in any caſe, it muſt be time out of mind. 
8 1. Inſt. 114. . What has heen faid of Cuſtoms, refers to Aﬀeir- 
matrve acts, and ſuppoſes things done; but there may be a Nega-' 
tive Cuſtom too. For if I really owe a Service, and for a long 
time do not pay it, I may inſiſt upon the diſuſe oſ payment, and 
„ % . ß . Io 
The Laws of Eng land are divided into rhree parts. 1. Com- 
„mon aw, i, e. general Cuſtoms. 2. Particular Cuſtoms. 3. Sta: 
tutes or Acts of Parliament, I. Inſt. 11 3. F. 344. 1 97:0 

II. When 
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VII. When the Law #b/its in every branch, it is Of Equity. 
fubje& to Interpretation, either from the Words of 
it, or Circumſt, axces of the Fact, or the Intention, 7D. 1. 3. 
or from the reaſon of making the Law. The Rea/on 1). 
of a Law and the Intention of it are different; for. 
the reaſon of the Law is faſt enquired: into to find 
out the Intention. If occaſion offers, an Interpre- 
tation may reſtrain or extend its meaning; and if 
the Intention of the Law ceaſes in any particular 
caſe, it is to be interpreted by Equil p. 

Equity is the correction of a Law which is too 
univerſal or general. This happens of neceſſity; 
for Legiſlators could not foreſee all Emer- - D. 1. z. 
gencies. As for example, It is Law that you 12. 
ſhould reſtore to every Man what is his own ; but 
this Law: does not comprehend the caſe of a Mad- 
man, when he deſires that his Sword or Money 
ſhould be reſtor'd to him. We muſt not therefore 
confound the Interpretation of a Law with the 
Equity of it; for in its proper ſignification, Equity 
is a particular Interpretation. by way of racit Ex- 
2 a Law, rather than the Interpretation 
of it in its general Signification. But im properly = 
ay V Eguitable Interpretation is ſaid to be when a D. 1. 3. 
Cauſe is adjudged, (either where there is no poſi- 1 
tive Law at all to direct, or when there zs a Law, = C. 3. 1. 8. 
and the Rigour or '*AzgjCaa of it is not follow d,) 
according to right Reaſon and good Conſci- 
ence. As in this inſtance, according to the deci- 


* ” 


ſion of Julian. A Man by his Will directs that if - P. 28.2. 

his Wife big with, Cid ſhall bring forth a Son, 13. 
EET thirds of his Eſtate, and the 

Wife the other third: But if his Wife hath a 

Daughter born, the Daughter ſhall have one third 

part, and the Wife the other two parts. Now it 

happens that both a Son and a Daughter are born, 

which caſe was not foreſeen, and therefore by ſtrict- 

neſs the Teſtament is void for the incertainty of ir. 


i 
LI NWW UL | ; But 


Ide dea it plainly appears to be the intent of 
. the Teſtator, that the Son ſhould” have double 
to the Wife, and that — Wife ſhould have a dou- 
ble Portion to the Daughter, ee _— 
that the Eſtate fhould: be ivided into 
vrherecf the Son ſhould have four, the Wife tw two, 
and the Daughter but one part. Again, the Fa- 
ther and the Son paſt Puberty are flain in Battel, 
and the Mother of the Bo claims ſucceſhon in 
the Goods of the Son, ſuppefing him for ſome 
time to have ſurvived his Father. © The Kindred of 
the Father contend, that the Father ſurvived the 
Zon; it is moſt equitable and according to the or- 


2 of Nature to adjudge the Father to have died 


e's Di/penſation of a Lan is 4iftinQt! from an 
Equitable Conſtruction of it. For a Diſpenſation ſuſ- 
pends the Obligation of the Law it ſelf when it 
dor comprehend: the caſe; but Equity does not 
ſuſpend the Obligation of 'the Law, but declares 
that the Caſe is excepted out of it. A Difpenſa- 
ion muſt be from the legiflative power, and but 
„rarely and cautiouſly uſed ; whereas inferior Ma- 
* giſtra tes may and ought to proceed according to E. 
Lait), A but in its proper ſiguificatien. | 

Abragarion wholly revokes or annuls the Law, TO 
Diſpenſation abrogares ir in part. 


. [Beſides an Equity' founded upon 4 reaſonable conftutiion of 

ct Law, in oppoſition to the Rigour of it, there is an Equi 

$0 bu in our Court of Chancery, &c. for which the com 145 
England have chade ng provifioaty, "as in chte caſes of Had, 

Arcitenrs and TrafI, which ſupplies the defect of ou Laus in 

thoſe or ſuch like inſtances, and corretts the gour af 1 Dr, 

and Student, Dial. I. cep, 16. N Tx . 

1 Wor eng oven 1901-0 21! 5 3" of Pas bse 

n 016 199 guell s bng nod © od a6 2f59Jg 6 J 

SHIM yo 10191397 2 E m 707 2:9 S369 fair | 


=f Ll 4 i we - 5 ms ay = n 
£ ; % *4 + 1 4 14 © „ 
„110 e. Fits 44 15 0 — 411. 
- 


e 


Im — or a Law. 


B 0 01 K 5 
of P Pro ons. Thing, Abe, 


CHAP. J. 


be, 4 'Petſon in its Natural Copucity ; j 
and therein of its Life, Sex, Age, 


1 Health ; and laſtly, * an Humane 
it 

It AS 

8 

4- Heſe things being premiſed, 1 ſhall treat of 
it the vil Law more diſtinctiy, and (accor- 
4 ding to its uſual 3 explain the three 
L. obj As of it, vis. Perſons, ings, and Ations, 


i. — Fudicature. For in the word - Aon, all the 
8 order of Fudicature, the beginning, progreſs.*and 
ſentence is 'comprehended. Telege the whole 
Body of the Law might more commodiouſly be 
comprehended under Contratts, Succeſſion, — Ju- 
dicature; but I ſhall keep the old method, that I 
may not create confuſion, or ſeem to lead into an 
| unttodden Path. 
Firſt of Perſons ; which may be conſidered in 
their Natural or Qvil Capacities. 
A Per 44 in its Natural Capacity is called Man; Of a Perſon 
in whic eat the Law does conſider its Life, in its Na- 
Tex, Ae, alth and Aclions, or Dumane Als,  Iural Capa- 


{ city, 
WT eee 1. Life 
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Its Life. I. Life is of ſuch value, that the Law pardon 
. 48.1. 1. every thing done for the preſervation of it. It be 


D. 5. 12. upon to be © Legitimate if it comes within the Toth 


16. 15. are comprehended. oo GY 


. * F Rule. But by Cuſtom, the contrary has been prattiſed in many 
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gins from the firſt infuſion of the Soul, and even 
p. I. 3. 26. When an Infant is in the Womb, it is ſuppoſel 
in Law to be born, if that allowance will be to it 
advantage after it is born. The Birth is look 


«bj v. Gloſs. Lunar Month or forty Weeks, and 7 the 6th 
Month complete. Alſo, it is allow'd that a Wo 

| man may have five Children at one Birth, 
Sex. II. The Sex is Man or Woman; or between both, 
4 P. 1. 5. 10. an Hermaphrodite, © which is eſteemed to be of 
that Sex which is moſt prevailing, ' If the matter 

is doubtful, it is reckon'd. to be of the Male kind. 

* D. 50. But under the term: Homo, or Man, both Sexes 


is 
W. SKA 0 
1 


{ The Law farther takes notice of the Male Sex, whether ca 
ſlrated or frigid and impotent. But the moſt important enquiry 
here will be, which Sex has moſt advantages from the Lay. 
There are many caſes mention d in which rhe condition of Wo- 
men is Worſe than thar of Men. Some of rhoſe inſtances are, 
That Women are removed from all publick Offices, unleſs there 
is a Cuſtom or peculiar Privilege on «heir fide; That they can. 
not be Surety for another, by reaſon of the Senatus Conſultum 
_ Velleianum ; That they cannot be Witneſſes to a-Laſt Will and 


- Teſtament, (becauſe they were not ſuffered to be preſent at pub- WW Tt 
lick Abe, where formerly Wills were made) nor Guardi- 

ans, unlefs to their own Children; nor Arbitrators, c. There Wi x 

are alſo cafes reckon'd where the condition of Women is better : 
than that of Men; as a Woman can ſooner make a Will than a 
. Man, ſhe can be Married ſooner, ſhe cannot be Impriſon'd in 

civil Actions or criminal, unleſs of a heinous nature ,. leſt her {ll 

— Chaſtity ſhould be expos'd to temptations under the confinement. WM | 


Daughters did never ſuffer for the Treaſon of their Fathers, as 
Sons have done; if they are with Child, their puniſhment of 
Death is deferr'd till they are deliver'd, c. Vid, Specul. de Pri- 
curatore. Decius de Reg, Fur. 1. 2, Where all the particular dif- 


 » #* ferences. are repeated with the exceptions from each general 
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of thoſe i LETT e NNN 
And, by the Laws of England, Women may be Sureties, Wit- 


neſſes to a Will, Guardians, Arbitrators; they cannot ſooner make 
25 a Will 
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| mperial Or Civil Law. 


2 Will than a Man; they may be impriſon d in civil Actions if 
unmarry'd, and under all circumſtances in criminal caſes, Cc. 

res e Divine Law, it was an abomination for a Woman to 

wear Man's Cloaths, and for a Man to wear tlioſe belonging to a 
Woman, Deut. 22. b.] e s We. 


III. The Age of a Perſon is confider'd while im- 
pubes, which in Males is till they are fourteen 
Years old, in Females till they are twelue. The 
Pubertas is the growing Hair upon the Os Pubis. 

Both Male and Female are Infants till the 7th 
Year complete.  Infans quaſi fandi impos, for in the 
Law the Infant is ſuppoſed not to ſpeak till that 
Age, becauſe he underſtands not what he ſpeaks. 
After the 12th or 14th Year, the Pubertas is rec- 
kon d to continue till the 25th complete, and then 
is the full Age, and not before. But by the Grant 
of the Prince, a Man may be at full Age when 
Twenty, and a Woman at Eighteen. 

By the Laws of England and Scotland, the Heir (Male or Fe- 

e) is at full Age regularly at Twenty one Years. 1. Inſt. 78. 
b. Lit. S. 104. Machen ys Inſtitutes, &c. Iib. 1. t. 7. By a Conſtitu- 
on in the Kingdom of Naples and Sicily, at Eighteen Years old. 


Maranta Spec. aur. de Appel. Num. 80. Joan. de Arnono. Differentia 
Juris Cæſar. & Regn. Sicil. 50.) | 


| f 

From the 25th Vear till the 46th, a Perſan is faid c. . 3 7. 
to be young, and after that old Age encroaches. C. 1. 3. 9. 

In ſeveral particular inſtances, a certain Age is P. 38.1. 13. 
eons ; for which there are direQionsin the 1 wg 

Margin. 5 

I. al is deſtroyed by the Diſeaſes of the Healtb. 
Mind or Body. The Fool, the Mad. man, and the 
Prodigal are diſeaſed in Mind, and the Law does 
| as make the ſame proviſion for them. 

here are two ſorts of Mad men; thoſe that axe + 

continually out of their Senſes, who are not allow'dd — + 
to do any manner of Buſineſs, and are never? py- * D. 1. 18. 
niſhed for the commiſſion of any Crime or breach 13. & 14. 
of Laws; and theſe whoſe Madneſs ſometimes does 
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abate and admit of lucid Intervale; theſe are un. 
der the ſame cirrumſtances with other Men, and 
k D. 28. ät that time have all the ep” of the 
20. 4. Law. They have power to make a Will, and all 
their Contracts are valid, notwithſtanding any re. 
urn of their Diſeaſmmme. 1 

The Prodigal likewiſe (who knows no end or 
meaſure in his Expences, but waſtes and ſquanders 
away his Eſtate) has rhe ſame care taken of him 

P. 27 The Pretor aſſigns him a Curator as he does the 
10. 1. Mad- man, till he becomes prudent and diſcreet, 
The Law nulls all Obligations, Alienations and 

k p. 45. Contracts that he is engag'd in, unleſs it be thoſe 
1. 6. that tend to his advantage; in which particular, 
P. 30. his condition is better; becauſe a Mad man has no 
17-5 Will or Underſtanding at all, but is like a Man 
that is afleep or abſent, or like an Infant; where. 

as the Prodigal, as'a Minor, has ſome Seeds of dil. 

cretion inthim, and is only compared to a Madman 

when he acts like him. The reaſon of that exception 

is, becauſe the Interdiction of the Prætor was for the 
Antereſt only and in favour of the Prodigal, and there 

fore ought not to be extended to any act that ſhall be 

Prejudicial to him when he acts judiciouſſr. 

It has been a great queſtion, whether a Pro- 
digal, zpſo jure, may be interdicted all Com- 
merce and the uſe of his Eſtate, or whether a de. 

claratory Sentence of the Pretor is firſt neceſſary. 

It is certain that a Mad man is interdicted without 

-a declaratory Sentence, and that his Actions pre 

ſently are void in themſelves. It is certain again, 

that 'a. Contract with a Prodigal to furniſh him 

5 with Money to give to his Whore, c. is alfo 
DP. 41. void in Law. And indeed, the Law of the twelve 


26 


— 


— 


* 4 Tables immediately committed the Adminiſtration 


of his Eſtate to the next of Kin; but becauſe in all 
probability it cannot be preſently evident when 2 
Perſon ought to be accounted'a Prodigal, the com- 
| | mon 


* N ©. 
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Imperial or Civil Law. 7 
mon Method has been to make Application to the 
Magiſtrate, and expect his Decree before his Acts 

can be void, and before the Kindred can take him 

into their Care and Cuſtody. | 


The Laws of England take no Care of Prodigals ; upon 
which Account the Publick ſuffers in the Decay of antient Fa- 
milies, and in all thoſe Inſtances which Luxury and Men of 
deſperate Fortunes can bring upon it. In France Prodigals are 
declared by ſound of Trumpet. Loix Civiles, c. 


The Diſeaſed in Body have a Diſeaſe upon them 
ot either Sonticſ i. e. which renders a Perſon uncapa- 
nd ble of all manner of Buſineſs ; asa violent Fever, Ec. 
of: MI This ſo far excuſes from Attendance at a Court of 
ar Juſtice, that the Perſon ſo afflicted is not bound | 
no to appear even by a Proctor; and if the Judge D. 2. 11, 
lan pronounces Sentence againſt him, that Sentence is 2.3 
ere: null and void. Or the Diſeaſe is nor Sonrick, or , d 
dit matter of Excuſe from Buſineſs or Attendance up. * 
nan on Summons, as an Ague, &c. To which may be 
ion refer'd ſeveral Imperfedions rather than Diſeaſes, as 
the WW Dumbneſs, Deafneſs, Lameneſs, Blindneſs, E7c. 
ere. After the Enquiry into the natural Capacity of a 
tel Perſon, the firſt thing that occurs is its Ations or 

Human Als; which tho' they do not come under 
pro- the Notion of a Pe, ſon, yet may not improper! 
om be treated of in this place, ſeeing it is the fir 
de. Attendant upon him. | | 
ary, V. In an Human Act the Intention, Regularity Human 
out and Execution of it are to be confidered. Aae. 
pre I. The Intention of an Human Att is the Deſign 
ain, Wot the. Perſon acting; which proceeds from his 
him Undefianding and Will. For it is neceſſary that 
alfolWbe ſhould have a right * Notion of what he is“ P. 44. 7. 
elre doing, otherwiſe a Miſtake renders the Act as {6 4 
tion not done at all. This is required in the making ee ee. | 
2 all Mo! Teltaments, in Contracts, in the Commiſſion of * P. 50 
en Crimes, and in all Affairs of what nature ſoeyer 17. 116: 3+ 
om · here Conſent is ſu ener Nay even the Grant of 
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the Prince avert d to be ex certd ſcientia, hath no 

Effect, i it evidently appears that the Prince was 
Be  deceroved in his Grant. ', 1 

A Man likewiſe maſt Vill that Act before he 

can be anſwerable for it. The Will may be ex- 

preſſed by Words, by Signs and bare Conſent; which 

P. 24. 3. Conſent * Silence ſeems to infer, eſpecially if the 

2-22 Fatt is ſuch that might have been prevented by 

ſpeaking and declaring to the contrary. Indeed 

Silence generally infers Conſent, if it tends to the 

Advantage of the ſilent Perſon ; but if his Damage 

- *D.8.2,5. will follow from it, he ſeldom-is eſteemed to be 

conſenting. I faid an Error or Miſtake rendred 

the Act as not done ar all; becauſe Inrention and 

Deſign was requifire, from which every Act was 

to be eſtimated. But this Error muſt be in a /b 

D. 18. x. ftantial part of a Contract, and not in the Name 

59 * of'it, or the Caſe, or ſome other External Circum- 

ſtance or Opinion about it. | 1 

With regard to rhe Commiſſion of a Crime, tho' Di 

the Crime. was committed by a Miſtake, yet if 

there was a Neglect or ill Intention at firſt that Was 

accompanied the Action, the Criminal muſt be rn. 

anſwerable for all the unforeſeen Accidents and | 


. 


ill Effects that follow upon it. | ler 
* « Tenorance is different from Error, but where C 
Ignorance is, there cannot be Intention. There isMLa 
an Ignorance of Law and of Fad. If one is 'ig-Wo | 
norant that his Brother is dead; it is an'Tgnorance MI 
of Fa, or of a thing done; but if he Knows that ny 
he is dead, nd Jet Nö s not that he ought to 
» D. 22. 6. ſucceed in his Eſtate, * it is an Tenorance Sf thefWpllc 
1. Law. Now if the Law is a Natural or *Drvint 
ot Law, no Perſon pretending Ignorance of it can be f 
* D. 22. 6, excuſed. But if it is a Civil Law, the Ignorance Win 
7. 8. of ir does not prejudice thoſe that are ſeeking their 
_ own again, to avoid being datmitied'; that is, ſuch 
Ignorance cannot be objected to them, but dd 
r . « * doi ; : 1 them 


e 
S Inperial or Civil Law. We” Te 
— ——— ————— — — 
them to their legal Remedies; as when a Man 
ſues for Money back again, (which being ig- 
norant of the Law, be thought ought to be pay d) 
the Objection of Ignorance ſhall be laid aſide; 
but if any one ſeeks Gain by it, the Plea of Igno- 
rance ſhall not be advantageous to him, neither 
will the Law aſſiſt him. For if one thro Ignorance 
of the Law s ſhall renounce the Inheritance of his ? C. 1. 18. 
Mother, there is no way to recall it; neither can? 
any one preſcribe or have a Title to an Eſtate | 
which he bought of a = Minor, altho' at firſt he D. 41. 3. 
thought it was lawful to contract with him. But 3! 
Souldiers and Minors are protected by their Igno- 
ance of the Law, not only when they would re- 
pair their Damages by the pleading of it, but *D. 22. 6. 
while they are purſuing to ger ſomething which“: 
they had not before. Alſo Ruf:c&s have the fame 
Indulgence, and Women ſometimes, provided they 
ad not Opportunity of Council and of berter 
Directions. lig 
{Vid Gloſſ. verbo Quibuſdam in D. 22. 6. 9. Otherwiſe in the 
Laws of England, for Souldiers, Women or Ruſticks have no ſuch 
Privilege. Dr. & Stud. L. 2. c. 46. | ad 
But in a pana/ Law it holds generally, That the 
lenorance of Law does not excuſe; for it is 
Culpa lata) a great Fault to be ignorant of thoſe .- . 
Laws, where the Lives and Fortunes of Men are 


jg: nearly concerned. 
umnce Wl An Ignorance of Fact, is either an Ignorance of 
that Wny own Fact or of another Perſon's. Ignorance 
t 0 bt my own Fact is intolerable, and no Man js | 
the llowed to pretend it; unleſs again it is to * pre- » D. 1246. 
vine ent his being damnified, as by a negligent Payment 22. 
n be pf Money which was paid before, or when the P. 41. 2. 
ance Wiueltion is of a thing done long ago, or is intri- 44. : 
theit Mate in its Nature; for, then the“ Law does believe 4 D. 42 3. 
ſuch be Perſon aſſerting his Ignorance, till the Probabi- 21. 


ves iy of his Knowledge is proved by his Adverſary, 
hem ©" 26-13 a 


er 
WW 

PX - w .* 7 TING WP $ 
- 


=_ N 9 
91 FS "1 
q 2 rn 8 
* _ o > 
2 4 8 
1 2 ". Ty = 
8 us 


Fx 


* . 
4 
* 


Tait * "Y 

wt 

9 " OY 8 A 
N 


ö 
— "Y Fe OTF a 
"> I” HR * 4 * * 


* * "= 5 7 W * 
* * * , _ Y TY) 
„„ wy N 11 * l | d 'w * N 
. 9 7 * G = = * -, 1 * 4 

+ 2 * v * y 


9 N W * £ ds 
"" COLO RET IMG 


A New'Inſtitute of the 


it. tt. tt > Ow — 


D. aa. 6. 
3. & 6. 


530,17. 


8 


T D. 42. 2. 
& 3. 
D. 4. 2. 6. 


D. 4. 6. 
16. 


* C. I. 14. 
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* Glo. in l. 
5. Cod. lib. 


I. Tit. 14. 
verbo, Pro 
infectis. 


1 C. J. 26. 


„ 
2 PD. 50. 
* 7. 61; 


But the Ignorance of the Fact of another is eafily 
preſumed on all accounts, and muſt for ever ex. 
cuſe, unleſs it is groſs and affected. 

And as Tonorance does gualiſy the Action, fo if 
any thing is ſaid or done in Paſſzon or ſudden An 


ger, Thar Perſon is to be favoured unleſs he doc 


perſevere in it. This is not to be extended to 
thoſe Caſes where Repentance cannot revoRe: the 
thing done, or give Satisfaction; as when a Man 
in his Faſſion kills or wounds his Companion. 

Farther, an Ixtention eannot be preſumed if: 
thing happens by Chance, or is done by reaſon of 
Force upon me, or throꝰ Fear, i. e. ſuch a * Ford 
which could not be avoided, and ſuch a reaſonable 
Fear which might prevail-upon a couragious an( 
4 we not 15 i nene 516 SM 
Neither if any thing is done or omitted thro 
Neceſtty,/ is there a Preſumption of Deſign; fat 
if a Man is not wwizlingly f abſent, Allowance 
muſt be made, and he is excuſable for not co 
ming, who was hindred by a Storm or Inundation 
of a River. Hatt 

2. The Regalarity of an human Act conſiſts in 
its being firm and i for d c Adele 

bit, if an Act be againſt the Prohibition of 
Law, it is not only irregular and ineffectual, but 
is to be eſteemed as never done at all. 


[Vide antea, The Introduction, Of wrigten Laws, in fin.] 


Except from this general Propofirion thoſe pat: 
ticular Caſes which the Law fays ſhall hot bs 
done or begun, bur that if rhey-are done, The 
ſhall remain as valid and may be confirmed. 

' Secontty, That an Act ſhould be firm and g 
it is requiſite that it ſhould be done bona fide. Pu 
ſuant to this; There cannot be a Prefcripridl 
ariſing from a Contract diſhoneſtly made; fe 
what was vitious and naught at firſt, * Y 
"4 engl 
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length of time be made valid, and it is not fit 
that any Man ſhould be allowed to reap a Benefit 
by Fraun. 5 frat} het 5 
Ced vid. poft, Of Preſcriptions.]) 1 | 
Thirdly, That an Act ſhould be regular and 
legal, Diligence is neceſſary; for a Fault or Negle sg 
is diſcountenanced, and every one is anſwerable * 
for it. Neglect is the mean between two Ex- N 
treams, Deceit and inevitable Chance; by one of 
thoſe three ways Men lofe their Rights without 
their Conſents. S 
As there are three Degrees of Diligence, vis. 
Ordinary Diligence, extraordinary Diligence, and 
moſt exact Diligence; ſo there are three Degrees of 
Faults or Neglect. Lata Culpa a great Fault, Levis 
Culpa a ſmall Fault, Levjſima Culpa the ſmalleſt 
Fault or Neglect. F b e A e en e 
A* great Fault is a groſs and ſupine Negligence; * D. 5. 16. 
as not to underſtand what all Men are ſuppoſed 223. 
to underſtand : Thus it is it a Man ſhould not ob- 
ſerve. what was publickly proclaimed ; or when D. 14. 3. 
one alone is ignorant of that which all in the City 1-3. 
beſides him are well acquainted with; or when 
one leaves open his Doors in the Night time, Ec. 
A Fault of this Nature is ſaid to be ext ro Deceit, 
and * ſometimes termed abſolutely ſo; rho? it is 4D. $0. 16, 
not truly Deceit, bur only by the Preſumption of 2286. | 
Law. This Preſumption takes place only in * ſome P. 16. z. 
Contracts, and in thoſe Tre/poſſes where a Pecuni- 22. 
ary Puniſhment is to be inflicted; not when the b. 43: 26+ 
Funiſhment is corporal; for then it is not compa- 57,7 48. 8. 
red to Deceit, nor is it puniſhed as ſuch. 7, 
* A /mall Fault, is that ſort of Negligence where P. 17. 2. 
a Man does. not take ſuch Care abouw the Con- 72. 
cerns of other Men as d/creet and diligent Men 
make uſe of about their own Affairs; and this 
is eſteemed a culpable Neglect, tho? this Perſon is 
not more diligent about Concerns that are his own * 


. Thus: 
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Thus it is when one leaves open the upper Win. 
dows of his Houſe, whereby Thieves with Ladders 
doe enter and ſteal the Goods of another Man, 
which were pawned or lent. But note that 'when 
mention is made imply of a Fault, a /mall Fault 
or Neglect is to be underſtood, unleſs the Reaſon 
; of the thing and ſubject Matter direQs otherwile. 
No. =» Unskilfulneſs in any Art comes almoſt under 
17. 132. this Head, and Weakngſs or Impotency in mana- 
"D.9.2-8. ging any matter which is underraken, by which 
: Danger and Damage happens to others. 
| Fo 3-15 The * /ma/left Fault or Neglect is when a Man 
0 does not take that Care which the moſt exact and 
moſt diligent Men are wont to do; as when a 
Man ſuffers a thing in his Cuſtody to be ſtollen, 
which might ſome way or other have been preven- 
ted; as not to fix Bars in the upper Windows of 
thoſe Chambers which are remote from the. Fami- 
ly, and toward the Street, tc. For if a thing is ta- 
ken away by Iheſt, That is not to be reckoned as 
P. 17. 2. loſt by » Chance or Accident, but it is to be im- 
52. 3. uted to the ſma/left Fault or Neglect; when 
| Things of Accident, properly '{peaking,: cannot be 
avoided by any human Cate or Induſtry as Fire, 
Robbery, an Incurſion of Enemies, and Inundation 
Waters, Sc., ber i 
All Perſons in all Caſes are to be anſwerable 
for Deceit, notwithſtanding a conprary Agreement; 
but no one in any Caſe for igevirable Chance, 
* D. 13. 6. * unleſs there is an Agreement tofanfwer it. 
* If there is no particular Agreement, theſe Rules 
| will inftruQt what Diligence is required to make a 
P. 13.6. human Act nor culpable. Firſt, In * Contracts to the 
. 1, Advantagegot the Giver only, the Receiver is an- 
. * ſwerable only for Deceit and a great Fault or Neg. 
led, as in the Caſe of a Depoſitum or any moves 
ble thing delivered to a Friend to be kept for me. 
«Secondly, When a Contract is made for the 1 
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of the Receiver only, there Deceit and every Fault, 
even the ſnalleſt, will affect; as in the Caſe of a 
thing lent. 1hirdly, if the Contract is both for 
the ſake of the Giver and Receiver, there the Per- 
ſon guilty of Deceit, a Great or Small Fault, muſt 
bear the Blame and Damages; as in Selling, Let- 
ting to hire, the Caſe f a Piedge, Partnerſhip, _, 
and Money given in Mäkriage. 
This Rule may be applied to Iiominate Con- 
tracts, and to other Caſes as far as their Nature 
will bare. The Maſter of a Ship, an Inn Keeper, D. 4- 9.1- 
Oc. are anſwerable for the /xal/eſt Fault, upon a 
particular Reaſon, becauſe of the great Opportu- 
nities they have of defrauding their Cuſtomers and 
Guelts. | | 
Fourthly, That an Act be Regular, the neceſſary 
Methods or Solemnities of Time and Place muſt 
be oblerved. But where 4 evident Equity does 4D. 30. 17. 
intervene, the Omiſſion of a Solemnity may be 183- 
diſpenſed with. 
A Circumſtance of Place is when Enquiry is 
made whether an Act be done in Publich or Pri- 
vate, in a place that is ſacred or prophane. 
A Circumſtance of T:me appears upon the queſti- 
on when, and in what time ſuch an Act was done, in 
what Hour Day, Month, or Tear, whether a Natural 
Day of twelve hours or a Civil Day of twenty four 
hours; whether in a Pleading Day or Holyday ; 
whether there were ſo many Continual Days without 
any Interruptioſꝭ or Prof#able Days, and Days of 
pleading allowed, Cc. 
3. In the Execution of a human Act, A Cauſe, 
A true or falſe Demonſtration, A Modus and A Con- 
dition may be added to it. | 
A: Cauſe is the Reaſon why the Act is done; D. 38. 1. 
which tho' a falſe reaſon, yet it does not make the 72. 6. 
Att ineffectual, unleſs it plainly appears that the Act | © 6. 44+ 
had not been done, but upon that reaſon, is 
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. 35. 1. A Demonſtration is a Deſcription of the thing, 
17. & P. which tho falſe, does not make the Act void; as 
2% I give to Ii, Hundred Crowns which I owe 

to him; tho' rhere was nothing due, yet ſuch a 

Legacy is good. The Intention of the Teſtator is to 

give and to be liberal, and the Sum is deſcribed by 

him; but if the Sum haq; not been mentioned, in 

this Caſe nothing could have paſſed. 

_ [Vid. poſt, Of Legacies. ] 


A Modus is the final Cauſe of the dd, and 
which is to be performed after the dd. It is de- 
b D. 35. 1. ſcribed by the word * [That] or to the ſame effect, 
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8. as a Condition is deſcribed by the word [] or tot 
that purpoſe. It is diſtinguiſhed from the Cauſe, Wl © 
for That muſt precede the Act. As I give you WM 

- twenty pound that you may build me a Monument; r 
the Money is preſently payable, and you can only Ne 

P. 25. 1. * oblige him by Covenant to ere& the Monument. 

40.5. But if the words had been, zf you will build mea | 

* Monument I witt give you twenty pound; nothing 

* D. 35. 1. is payable * till that Condition is performed. h 

4% Medal and Conditional Expreſſions are ſome- Wl V 
times taken the one tor the other; as I give Sem- Ml | 

; pronia an hundred pound f ſhe will marry 172224, or t 

C. 6. 25. 1. that ſhe may marry 17114 ; in both theſe Caſes l! 
the Gift ſhall take effect, if the. is willing, and MI 8 
dts refuſes. 2 C 

A Condition is the Suſpenſion of the Execution e 
„% an Ad till ſometbinasis performed; which may WW *' 
be and which may not be; therefore if the Event | 

P. 35-1-is certain the Gift is abſolute; for there the Gift Ml 8 

448 is not ſuſpended, but the Payment delayed; as I WM * 

give to you a hundred pound when | die; for it is WIS 

„ 24 -a Pxomile to be perform'd at ſuch a line, not upon 1 

ſuch à Condition. . if 
Conditions muſt reſpec futurity, and if the u 
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Perſon who. is to have Advantage by the Condi- 
tion 


* 


K at * * b 
_— A ts i 7 n 7 * * 4 N 
ar" 2 * 9 - "0 _— N 4 


s.. «Ard 7 » * 4 » 
D g * N 4 
Pp o 3 Ws « "I A - 


— 


— 


tion is willing to perform it, yet cannot by rea- 
ſon of the Refuſal of other Perſons who are neceſ- | 
ſary. to the fulfilling of that Condition, in this“ D. 28: 7, 
Caſe: the Condition ſhall be eſteemed to be per- 3 _ 
form'd. Thus if I give to Titias (if he will mar. 
ry Seia) a hundred pound; if he is ready to per- 
form that Condition, tho the Woman refuſeth, 
the Legacy is due to him. But if the Perfor- D. 35. r. 
mance of the Condition is prevented by Charce, as 1. 
by Death, Cc. the Gift cannot pats. 6. G. 45. 

If the Condition reſpects the preſent or the 5 
paſt time, as I give to Iitius, if he does take 
care of my Affairs or hath taken care of them, 
the Gift is abſolute or not abſolute at the time 
of ſpeaking. The Giſt is not really ſuſpended, 
there is only ſome time requiſite to enquire. into 
the matter of Fact, vis. whether Iitius did take * D. 35. 1. 
care of his Affairs or not. 17. 3. 

A Condition therefore properly ſpeaking muſt be 
ſubſequent to the Declaration of the Gift; and in 


* Contratts, if the party dies before the Condition J. 3. 16. 


happens, the Heir may take the Advantage of it 4. 
when it does happen; but in a Legacy (if the D. 36. 2. 
Legatary dies before the Condition happens) his 4 
Heir can have no Ad vantage, but the Legacy is 
loſt; becauſe in Gifts by Will, the Teſtator has re- 
gard to the Perſon of the Legatary; but in 
Contracts regard only is to be had to the Thing 
contraded for, in which Heirs have an equal Inte- 
reſt with the Deceaſed. | 

In Conditions that conſiſt in not doing, (as I * D. 35. 1. 
give you a hundred pound if you do not go into 7. 
the Capitol, a Legacy paſſes as ſoon as ſecuriiy is 
given that you will 20 go into the Capitol. 
This Was contrived by DS. Mutius, and there- 
fore called Cautio Mutiana. But in Contradts 
upon ſuch à Condition, the Death of the Per- 
lon ro whom the Gift is made muſt be expected; 
| 5 
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tor it ſeems to be the Defign, that the Heir on. 
8 ly ſhould reap the Benefit of it. | 
*1..2-14- If the Conditions are added canjunctively, they 
muſt all be performed; as I will give you ten 
"R fer if you will go to Conflentinople and Rome; 
ut if the Condition is put disjndlively, as if you 
will go to Canſtantinople or Rome, it is ſufficient 
to obey any one of them. 
Conditions alſo. may be impoſſible to be perfor- 
med, or poſſible. | | 
_ Tmpoſfeble, which cannot naturally come to pals; 
as if an Eſtate ſhould be given to me by Vill up- 
on Condition that I touched the Heavens with a 
* D. 28. 7. Finger, Cc. A » Condition contrary to Law and 
14. good Manners, (hall be likewiſe eſteemed izpoſþ 
: ble; as when I bequeath an Eſtate to you, if you 
will commit Adultery; if you will not maintain 
your Father, or redeem him from Captivity. Upon 
this account, a Gift with this Condition, vis. if 
* D. 35. 1.* ſhe docs not marry, is void; „not if ſhe is re- 
82. ſtrained to marry a particular Perſon, or reſtrained 
D. 35. 1. from Marriage for a time for the ſake of het 
2 B. 35. 1. Children, * nor if ſhe is ordered to conſult Tirius; 
62. 2. - for ſhe may conſult bim and marry without his 
P. 26. 7. Direction. A Condition referring it wholly to the 
E f. 1. Pleaſure of Jitius wherher ſhe ſhall marry is void. 
8 But theſe ConditÞ®ns reſtraining Marriage are on- 
©C. 6. 40. ly void in Relation to Virgins, not to Widows. 


Authent. 5 . oats lens 
cui Reli. . In the Laus of England there is no ſuch Diſtinction.) 
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It is certain that the Addition of theſe Conditi- 
ons in Laſt Ville andTeftaments is ineffectual and 
to no purpoſe, for there is no Obligation to ob- 

P. 44+ 7+ ſerve them. But it is otherwiſe in 4 Contrafls, 
wes which are null becauſe ſuch Illegalities or Impoſſ- 
bilities are added; ſo that even a natural Obli⸗ 

gation does not ariſe from them. . The Reaſon of 

the Diverſity is, becauſe in Contrafs the Deſign . 
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the Perſon contracting is to be conſidered; which 
cannot appear to be any at all, ſince a Condition 
is added which ſuch Perſon is preſumed to &now 
was impoſſible or illegal. But in laſt Wills and Te- 
ſtume nta a large Interpretation for the good of 
the Publick is admitted; and it is not to be 
preſumed that a Man having the Thoughts 
of Death before him would in a ſerious Temper 
of Mind make his laſt Will and Teſtament, and at 
the ſame time add a Condition to null and can- 
cel it. 1 a1) 26 
To an impoſſible Condition may, be referr'd That 
which depends wholly upon the Conſent of the 
Prince, and That which is very difficult to be per- 
formed; or That is reputed impoſſible, which is 
perploxt and unintelligible, © LIC 
A Paſible Condition is that which, may natu- 
rally and legally come to paſs, and is elther a 
poteſtat ive Condition when it is in my Power to 
perform it; or Caſual, which is not in my Power, 
as I will give, Cc. if ſuch a Ship return from 
Aa; or mixt, which partakes of the Nature 
of both, as when the Condition may naturally be 
1 but ſome Accident (as Robbers or the 
iſagreement of other Perſons concerned) does 
prevent it. In both thoſe Caſes the Condition 
ſhall be taken to be fulfilled. | | 
Every Act cannot have a Condition annext to D. 50. 15. 
it ; for many Acts that proceed from the Lato or 77. 
Magiſtrate cannot admit of an Addition of a fu- 
ture time; for they are denominated ſuch and ſuch 
Ads from their Execution. Therefore if a Con- 
dition or future Time is annexed repugnant to 
the Subſtance of any Act, it cannot yer be called 
an Act; for Emancipation, Acceptilation, i. e. an 
Acknowlegment by word of Mouth that a Debt 
was payd when really it was not, En!7y upon 
Lands, c. are words that fignify a reſent Aft 
a | to 
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to which if any Day or Condition is annexed, 
there ſeems to be 9 a bu ve dum 
to ſuch an Act. a 
'D. 35. 1. The Addition of an uncegtain Day in a Wilt 
73. makes a Candition; for the At is ſuſpended till 
that time; eſpecially if it is uncertain whether the 
Day will happen, and toben. But if the Day is 
certain, and you know not rohen it will happen, as 
e D, 30. 1. at the Day of your Death,: the Gift is pure, if it 
79. reſpects only the Death of the Perſon who receives 
the Gift. 
An Human AC being ſo explained, we may pio. 
p. 80.16. ceed and ſay, that Words are contained under 
19. that general Expreſſion of an Human Ad; as al- 
* D. 28. 5. ſo i Signs which have the ſame Effect with words, 
5.8: and which (if they are manifeſtly intelligible) do 
not differ from them. For words were invented 
that our Thoughts might be underſtood, which 
being expreſſed in another manner, will raiſe the 
lame Effect in us. If we doubt of the Senſe of 
Words we muſt recur to the common uſe of 
kD. 33-10. ſpeaking, and not * decide the matter by any partt- 
7. 2. cular Opinion. 
He alſo may be ſaid to Act that does Omit his 
b Duty, and That thing may be reputed to be done 
1D. 50.17. (as before mentioned) which was not done, when 
16025 there is a hindrance by the Perſon who has an In- 
tctereſt in the ot doing of it. 
He likewiſe is eſteemed to act Himſelf who adds 
| by another ; and ſometimes an Act thall be impu- 
„ P. 47. 2. 2 to one who only gave ® Directions and Coun- 
50. . * 5 
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Of a Perſon in its Civil Capacity, viz. 
Of a Perſon as a Freeman or Slave, 

4 Citizen, Maſter of a Family, Hus- 
band or Wife, Father or Son, Guar- 

© dian, Prince or Subject. And Laſtly, 
V A Corporation. Pal. - 


. ? * 
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1: NEE that enjoyed Freedom were either of a Ferſon 
I Ingenuous, i. e. born of a Woman that was Freeman 
free at any time after Conception and before the 7 * 
Birth; or Libertines, i. e. thoſe that were Manu- | 8 
miſed and made free from Bondage, to which 
they were born. This Manumiſſion was often by 

Law even againſt the Maſter's Will; as when a 

Bond man diſcovered any Perſon guilty: of ſome - - : . 
great Crime, or of the Death of his © Maſter, *p.47.16. 
ere Freedom was not given by Law, there was à 5- 11. 
neceſſity of the Maſter's Conſent to obtain it. After 8 5 * 
Manumiſſion, the Maſter became the Patron of his, 9 4 
Freeman, and had great Advantages by it. Hehada 

natural Right to an extraordinary Reverenceand Re- 

ſpect from him, inſomuch that he might recal him 
into Bondage for Ingratitude. The Patron could 4c. 6. 7. 2. 
not have an Action brought againſt him by his Free- p. 2. 4.4. 
man without leave firſt obtained, neither then 1. 

could the Freeman bring an Action that ſhould 

tender his Patron * Infamous, or ſubject him to ep. 37. 15. 
Diſgrace. By Contract or Agreement (as it was 2. 5. 6. & 
uſual) the profit of ſome certain Art, in which 7. 

the Freeman was skilled, did belong to the Patton. 


ene 
Tas is the Cafe of Apprentices in England. 
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*D. 38.2 2. The Patron alſo had a Right of « * Succeſfion \ in 
* the Goods of the F reeman. 


All which with hs various Methods of Manumiſſion, the 


ious in Antiquity may ſee ful] handled in E. I. 
ee Sf 4 aL ER 10 in 


But whatever were the Divetfities of Freemen 
» Nov. 78. A by a later Conſtitution every Perſon 
* wanumiſed was to be accounted ingenuous, ſaving 

always the Rights of the Patron ; unleſs they were 
remitted. No I "EN 
P. 30. 17. In i Favour of Liberty the kindeſt Conſirattion 
3775 are to be made upon all Occaſions. 

II. Slavery or Bondage is when a Perſon is ſub- 
+4:3-3:2-jefted o the Dominion of another Perſon,” * ei- 
e mer by che Law f Nations, when one is born 
of a Bondman, or when taken Priſoner in a juſt 
War; or by the Cuil Law, when a Perſon ſells 
3 1.1.16. 1. chimſelf into Bondage, or ! is condemned to the 

Mines, or recalled into Bondage for Ingratitude. 

Such is the Condition of a Bondmay, that he is 

9. 4. s. 3. æcluded the Benefits of the?“ Law. He cannot 
un. matry, for his Conjunction with a Bond woman is 
4. called (umubernium only; te cannot contract far 
8 75 chimſelf, and is eſteemed almoſt in the like Rate 
ep. 30. 17. with one dead. He can act only in the Per- 
209. ſſon of his Maſter, and whatever » he gains ac- 
3.” * orues tochis Maſter, and he himſelf has no Advan- 
Pp. 50. 17 ange of it. Bur a Bondman may act for the: Be 
3 © © Inefie of his Maſter unknown to him, tho dot to 
dis Loſs; Allithe time of his Bondage the Maſter 
fotmetly had an uncontrolled Power of Life and 
Death over him by the Law of Nations; but be- 

Cauſe ſuch Power was contrary to common Huma 
Mity, it was afterwards reſtrained by the Civil 
Lm; and the Maſter was as liable to the Law for 

L 1.8.1 12. killing his own Bondman, as for killing a Free- 
4 9.2. 85 man or the Bondman of another. "Noryichſtand- 
ing 
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ing a moderate and convenient Puniſhment was O. 1. 61. 

always allowed, and even a Liberty to kill his : », 48 

Bondman upon great Provocations. IR AER oe -- - 
The Civil Laws decree that the Iſſue ſhall folC?!m 

low the Condition of the Mother, as to Slavery . I. 1. 4. . 

or Bondage, as well as in Baſtardy; for if a 

Bond woman be married to a Freeman, the Chil- 

dren ſhall be bond; and if a Bondman marrieth 

Freewoman the Children ſhall be free. - A 


But the Laws of England always adjudged the Children to 
follow the Condition of the Father; ſo that a Freeman beget- 
tech free Children às well of a Bond woman as of one chat 
free, and a Bondman none but thoſe that are Bond. Tel 
_ Pirteſcue de Laudibus Leg. Angliæ cap. 42. Litlet. 5. 187. 
| --q Canon Law Slaves may marry c. 1. G t. t. d. Conjug. 
Serv. | 


If one was taken Priſoner in War and was af. 
terward freed from his Captivity, he had the j . 49. 13. 
poſliminii ; and by a Fiction of Law he was ſup- 3. C1. 6 
poſed to have been always at Liberty, and never © l 16. 
to have been made à Captive. Anf if he died 
while a Priſoner of War, he was ſuppoſed to P. 49.13. 
have died at Rome that very Moment in which **: 
he was firft taken Priſoner. nag? Fas 


* | This Fiction now is obſolete, becauſe the State and Condi- 
tion of the Perſon continues without alteration. 8 
This Learning in reference to Freedom and Slavery is almoſt 
become uſeleſs amongſt Chriſtians ; but between Chriſtians and 
Mabumetans a pou rc of thoſe Laws are ſtill in uſe. « 
Slaves may claim their Freedom as ſoon as they come into 
England, Germany, France, Cc. Groenweg. Vinnius ad h. t.] 


* 


III. A Citizen or Denizen is a Freeman of Rome of a Perſon 
or ſome other City ſubject to Rome; and is di- 45 4 Citi- 
ſtinguiſhed from a Stranger, becauſe he did be- Vn. 
long to no certain Common- wealth ſubject to the 
Romans ; and where, ever he travel'd could only 
elaim the Benefit of the La of * Nations, have: * D. 48.19. 

r 1 | * ing 71.1. . 
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9.1.5. 17. 


. 49.15. 
1g. 9 


any Crime there, he ſubjects himſelf to the 

Laws of that place. If he is once ſetled, may 

he not deparr from the Community without 

leave? That the Inhabitants may not remove in 

multitudes is certain, for the State: could not 

ſubſiſt under ſuch a Lyberty ; but it ought not 

to be denied to ſingle Perſons, if they diſcharge 

their Debts contracted there, and if the Publick 

doth not particularly ſtand in need of their Pre. 
ſence... * 0 . 

C. 10. 39. A Citizen is either by * Birth or Election. And 

in. this right of a Citizen the Sons may derive from 

en the Father, tho the Father was an Inhabitant in 

another place. I mean really an Inhabitant; for 

I a. Declaration before Witneſſes that he claims to be 

gan Inhabirant there, or tho} he has purchaſed an 

* D. 50, 1- Houſe there, it does not make him really an In- 

18 habitant. It is not abſurd that a Man may be an 

D. 50. 1. Inhabitant of wary * places, where he divided 
6. 8. equally his time of Reſidence. | 

| This right of Denization is loſt by the media 

J. 2.16. 2. capitis Dominic, vis. When the Perſon is © Depor: 

gatus,. thatis, condemned to perpetual Baniſhment, 

*D. 4. 5. s. * or. revolts over to the Enemy, or is declared an 
Enemy by the Senate. | | 

[By the Law of England an Alien, i. e. one born out of 

the King's Ligeance or under, the Obedience of a ſtrange Prince, 

cannot purchaſe Lands to his own' vſe;, for the K. ſhall have 

it by his Prerogative; neither can he purchaſe any Freehold or 

Leaſe for Years, gc. neither can he be Hein by. Diſcent, tho 

an Alien Friend. But ſuch an Alien may maintain perſonal 

Actions; for an Alien Friend may trade and traffick, buy _ 

| | | ell, 
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ſell, take a Houſe for Habitation during his Reſidence as neceſ- 
fary for Commetce, if a Merchant, but he cannot maintain ci- 
ther real or mixt Actions. An Alien Enemy ſhall maincain 
neither Real nor Perſonal Actions till the Nations are in Peace. 
An Alien may be made a Denizen by the King's Letters Patents, 
or Naturalized by Act of Parliament; which is more perfect 
and effectual than Denization by Letters Patents. 1. Tn/t. 2. ö. 
8. 4. 129. 4 C& b. 7. Rep. Calvins Caſe. 

So in France the King ſeizes the Eſtates of Aliens and Stran- 
ers when they die jure Albinatis, i. e. Alibi natorum, anleſs they 
have a Privilege granted them to be exempr, as the Scots, 
Dutch, Switzers, Te: or unleſs they marry a Native and have 
Children by her. Perez. in Cod. 10. num. 15. & 17. Gotofred, 
in notis ſup. Alt h. omnes peregrini, c.] 


IV. The word ' Family has various Significati- Of 4 Perſm 
ons, but here it is taken for a certain Body of Per- 7 
ſons of Kin to each other. This Notion does not 7p, $0, 18. 
include Bondmen or Servants, but the Kindred 195. 2. C 
only. He that is the Head and Chief in the Houſe 3» 
is called Pater-familias, altho' he is a Minor, and 
altho' he has really no Sons; but he is ſo de- 
nominated becauſe of a future Poſſibility. 1 

The Kindred is diſtinguiſhed by Lines, either D. 38. 10. 
the Right Line or the Collateral. The Right Line?” 
is of Parents and their Children, computing by 
Aſcendants and Deſcendants. The Collateral Line 
is between Brothers and Siſters and the reſt of the 
Kindred amongſt themſelves. For when the Que- 
ſtion is asked, how ſuch Perſons are of Kin? you 
muſt a/cend to the Stock from whence both Par- 
ties ſprang, and then deſcend collaterally and ob- 
liquely to find out the Degrees. 


Agnatus is the Kinſman by the Father's ſ ide, 


Cognatus by the Mother's; and both with Refe- 
rence to Husband and Wife are 4frnes, becauſe 
the two Families are brought ad finem, to a certain 
point. In the old Law the Agnati did wholly 
exclude the Kindred by the Mother's ſide from in- 
heriting the Eſtate, and from Guardianſhips; but 


this Difference was afterwards taken away by 
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* Nov. 118. Juſtinian in his“ Novels; whereupon both Degrees 
had an equal Right, the neareſt of Kin indifferent. 
ly to be prefer'd firſt. | 

The Civ Law gives this Rule to find the dit- 
ference of Degrees both in the right and collateral 
Line, vis. That there are ſo many Degrees as 
there are Perſons begotten, not reckoning the 
common Stock from which all deſcended.” For Ex- 
ample, firſt in the right Line there is the Grand- 
father, Father and Grandſon, Now not coins 
ting the Grandfather, the Father being born makes 
one Degree, the Grandſon being -begotten by the 
Father makes the ſecond Degree from the Grand- 
facher. Then in the collateral Line, if it is asked 
how many Degrees I differ from my Brother? 
the neareſt common Stock is the Father who be- 

got me and made one Degree, then he begot my 
rother and made the ſecond Degree; ſo there 
being two Perſons generated by the common 
Stock, I am diſtant from my Brother in the ſe- 
cond Degree; fo I am diſtant four Degrees from 
my Uncle's Son; for my Father begot me, ma- 
king one Degree, my Grandfather begot my Fa- 
ther, which is the ſecond Degree; the Grandfa- 
ther begor my Uncle, which is the rhird Perſon be- 
gotten and the third Degree; my Uncle begot his 
Son, and makes the fourth Degree. This Method 
is to be obſerved in all other Computations of 
Degrees. 


— 


cc. ad ſedem [Bar it is obſerved that the ® Canon Law agrees with the 
35.4. 8. Civil Law in reckoning Degrees as to the right Line only. 
For in the collateral Lines there is a Diſagreement, in that the 
Canon ſtops in its Computation at the common ſtock , and 
then this is the Rule, viz. In whatſoever Degree the Perſons 
ate diſtant from the commonStock, in the ſame Degree they 
are diſtant from each other. Here my Brother and I am 
diſtant but one Degree, for we are diſtant but one Degree 
from our Father, the common Stock from whence we deſcend 
Here alſo from my Uncle's Son, I am diſtant but two Dy 
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are diſtant from each other; ſo J and the Grandehild of my 

Uncle being diſtant froni each other by the Civil Law in th 

fifth Degree, by the Canon Law are diſtant only in the third 

Degree; for the Grandchild of rn fre is diſtant but three 

Degrees from” iny Grandfather, which is our neareft common 

Root. Nei 
The common Law of England computes the Degrees of Rin- 

ored according to the Cane Law. Inſt 24+ 45] 82 
V. A Perſon in his Civil Capacity may be farther acad ot 

conſidered as an Husband, in whom an Authority ( 

over the Wife is lodged; if ſhe is etnarcipated 

from the Power of her Father. He hath a Power 

over her Body, as the Sctiptufe ſpeaks ;- he may i C07 7. 

command Service and Obedience from her; not in+ 

every Caſe, but only in ſuch that are within the 

Limits of teverential Love and Duty. He may N. 117. 

give her moderate Correction; and this Authority © 14. 

is gained by Conſent, tor by Nature there ſeems 

to have been a Parity of Power: He ought to de- 1 

fend het from * Injuries, becauſe he himſelf is then. 47. t5: 

cured as well as the Wife. She muſt follow 1.3. 

him and ſhall enjoy all the * Privileges and Ho- 3. , 

nours of her Husband ; which are tetdined after 28:6. 3. 

his Death as long as ſhe remains 4 Widow. She C. 12. t: 

iS eſteemed to be of the ſame Country with him. 13. 

If he is legitimate by Birth; he makes his Wife 

legitimate roo, the ſhe was born otherwiſe; yet 

e may. en buy without -the Conſent of * C. 8. 36. 

her Husbatid ; but he ought not to be affected by 6. 

her Contracts or Debts, of Injuries; nor the c. C 1221. 

Wife by the Debts ot Ac of the Husband. | 

D 2 [By 


A. 


A:New Inſtitute: of the \'Y 
—— — — — 
By the Laws of England the Husband and Wife are eſteemed 
as one Perſon in Civil Caſes, and have but one Eſtate. She is 
alſo diſabled ro contract without the Conſent of her Husband ; 
for it ſhe is a ſole Merchant ſne is preſum d to have his Conſent, 
They cannor give or grant to each other during the Marriage, 
1. Inſt. 142. 4. The Husband may be proſecuted for the Debt 
and Damages committed by the Wife; and in all theſe Caſes, the 
Laws of other Nations, are almoſt the ſame with the Law of 
England. Groenw, in Cod. h. t. Vinnii. Com. lib. 1. tit. 25. S. 19, 
The Wife wich us looſeth her Dower for the Treaſon of the 
Husband. 5. Ed. 6. Cap. 11.J ! FT FILE ; 


Theſe are ſome of the Effects of Marriage of 
Matrimony, the Nature of which is to be conſi- 
der d more particularly. x koh 

„. 23. 1. Eſpouſals precede Marriage, being a Contract 
x.. of a Marriage de futuro. This was formerly by 
* P. 23. I. Stipulation, now by Conſent. They are made in 
2. & 4+ ſuch words as theſe or the like; I will take thee to 
Wife, Iwill take thee to Husband. In theſe Eſpou- 
ſals if the Man departs from the Contract he loos 
ſeth the Arrha or Earneft, which was uſually 
; given to the Woman; and if the Woman fails, 
ſhe ſhall return the Earneſt which ſhe received 

two fold. hy * 
There are alſo Eſpouſals by words of the pre- 
/ent time, which are the ſame with Marriage, as 
by theſe words, I 1:114us do take thee Sempronia to 

Wite, Cc. | 

b. 23. 2. Eſpouſals de preſenti, or Marriage is a Conjun: 
i. clion of Man and Woman in a Conſtant Society of 
Living. 44 


[This Conjunction does not infer a Communion of Goods; 
ſo chat chat depends upon the Cuſtom of every Country. How- 
ever t is one of the natural Foundations of Civil Society. 

db And formerly Perſons that were not married had not fo 
great Privileges as thoſe that we were; which has been abro- 
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gated 58525 Princes, probably at che Inſtigation of the 


F a right Line, the Prohibition is in 7afinitum, for L. 1. 10. 1. 
elſe there would be a Confuſion of natural Duties; | 
nay by the ſtrictneſs of the Civil Law, that Kin- 

dred which is by Adoption (and not by nature) in 

the right Line is forbidden, althoꝰ the Bond of A- 

doption is diſſolved. In the collateral Line thoſe 

that are in the place of Parents and Children, as I. 1. 10. 2. 
Uncle and Niece, Aunt and Nephew are prohibited. 


a [The Marriage of Uncle and Niece (as that of Aunt and 
Nephew) is not expreſly forbidden by the Divine Law, tho? ir 
ſeems to ſtand upon rhe ſame Reaſons. ] EO 


Brothers and Siſters, tho' not by the ſame Fa- 

ther or Mother, are indiſtinctly forbidden; as alſo 

one cannot marry an adopted Brother or Siſter du- 

ring the Continuance of the Adoption. But Co- I. 1.10. 4. 
zen Germans in the fourth Degree are allowed 

to marry; tho' according to the Pleaſure of 

the * Emperour, the Law has often varied in this * 5: 4. 
point, | ; I 9. 


By the s Canon Law Cozen Germans being reckon'd to be in? C. non de- 
the ſecond Degree are prohibited, as alſo thoſe in the fourth bet de Aſin. 
Degree, which is the eighth Degree by the Civil Law. Therefore & Con. 
when it is vulgarly ſaid that firſt Cozens may marry, but ſecond 
Cozens cannot; probably this aroſe by confounding theſe two 
Laws; for firſt Cozens may marry by the Civil Law, and ſecond 
jun. Cozens cannot by the Canon Law.) | E | 


2. Thoſe, are forbidden to contract Eſpouſals 
or marty who are of too near Afinity, as the I. 1. 10. 6, 
5 word is diſtinguiſhed from Kindred.. The Kin- 
dred of the Husband are not of Ainity to the 
or ſo Kindred of the Wife, and therefore the Husband's 
 abro- WF Brother may marry the Wite's Sitter, as well 
as the Husband's Son by a former Wife may mar- 
- AMY the Wife's Daughter by a former Husband. 
"hoſe The Afinity is terminated in the Husband himſelf 
be! D 3 \ from 
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=_— - from th he Wife's Kindred, and in the. fe herſelf 
—_ from the Hosband's Kindred. Therefore: thoſe can- 
=_— 223: 2. not be joyned who are in the place of Parents 
75. and Children, as à Father-in-law and Daughter+in- 
| law; or in the place of Brother and Siſter as the 
*D. 23,3. þ Wife and the Husband's Brother; for lag 
. riages are inceſtuous. =" 
Out of theſe Caſes there is Liberty. 
Theſe prohibirions of Collateral Ng tho? 
perhaps not forbidden by any natural Law; ſeem 
to be grounded upon this reaſon, viz. leſt by a 
daily and neceſſary Converſation, and unobſerved 
tamiliarity, opportunities might be giyen to ſuch 
Perſons to commit Adulteries and Fornications a: 
mongſt themſelves; which now ate reſtrained in 
{ome meaſure by a declaration of the umnaturalneſß 
of ſhch Actions, and the inbred averſion tc them; 
or perhaps it was upon a political account, that 
Commerce might not be reſtrained to particular 
Families. 
3. Where there is a defeZ of Mind, as in In 
in! , Jants or Madmen ; where there is a defet? in. Bach 
30. Pas if the Man is | caſtrated or frigid, gr it the Wo. 
= C. Pater- Man is (N 249 area) unfit for procręation; till 
nitatis. de theſe defects are removed, Matri imony is forbidden. 
, & But as to Age, Women may ma after ttbelue Ml © 
2. of * * Years complear, and the * Man after fourreen; 
* otherwiſe, if they are married before, <ther may il © 


2. 


155 Ze- diſſent at chat Age. 


onis 109. 
VC, ie: de [Pro 5 pacis, Two Princes may 3 their Children under 
Deſponſati- rhis Age, and the ” Canon Law will confirm it; hut * 'the Canon Lav 
"gy Impube- does not ſo much regard the Age as rhe ability * 
de. Puberes 4. · Publick Honeſty, or Decency, perſuades from 
3 Pl 2 hve Marriages, 29577 it does — — ly forbid 
2 30 10, them. So I ought not to marry/my Wite's Naugh 
4 ; ter, tho ſhe was begotten by another; Hyshand 
9 11 27.2 long after I was divorced from her Mother. Th 
42. pil 
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The Law alſo forbids the Marriage of a Guar- D. 23 2, 
n- W 44z, or of his Son or Grandſon with his Minor, 5% . 
ts unleſs the Guardian's Accounts have been firſt gi- . 
" ven up within a certain time and approved; as al- | 
he ſo of a Governor of a Province with a Woman » Þ 23. 2. 
ar. under his juriſdiction; of a Godfather with his 53. 

' WW God-daughter; a Chriſtian with a Jew. And here- © 5: 4. 

tofore Matrimony was forbid between a Senator « f. 1. 0.6. 

10 and a Libertine, or other mean perſon; and be- P. 23. 2. 
in WW tween a Man of threeſcore with a Woman of fif- 44. 
1a W 9 But the two laſt prohibitions are now taken . yz 
ed away. | c. 3. 
ich [Neither are any of the other prohibitory Laws obſerved, © 5* 4+ 37» 

1+ Vinnii, Com. Lib. 1. t. 10. $ 11. Groenw. de, Abrag. LL. ad Il. 23. 
in Cal. de nuptiis. ] 
— Let when the prohibition is by a particular Con- 
h 2 ſtitution only, there the perſons may be joyned by 
ar he ſpecial * Diſpenſation of the Magiſtrate.” In *C. s. 8, 

" W prohibitions founded upon nature there is no-Dif: 1. & #- 

Gd In England by 32. H. 8. C. 38. All Marriages are adjudg - 
wy ed lawful that are not prohibited by God's Law. 
La Eſpouſals de preſenti, or Matrimony is contraft- 
ele ed by * conſent only without carnal Knowledge. 0. $0.17, op 
FAR Altho' the? Canons, the Greek Conſtitutions and the caſtoms wers 22. 
may of ſome Countrys require the Sgcerdotal Benedidion, ] - v. 23, 24 


5 © C. Aliter. 
4 There muſt be the conſent of the Perſons cauſ. 30. 
under BY contracting, and of the Parents (the con- 45 
(ent of the Mother is not neceſſary) if the Chil- _ 
dren are not emancipated, and out of their Seffione g. 
from i Power. If the Father is under the Power of the 4 B. 23. 2, 
bie Grandfather , the conſent of both is requiſite. 2. 
ugh But if the Woman, IW:dow or Virgin, is under * 23. 2. 
band 0 Cake Years of Age, (altho* ſhe is emancipa- E., 4 
Ie) the muſt be who under the direction of her 18. & 29, 
D 4 Father, 


* : A 
% * — n x T1 _- 
4 9 * , OE” 
9 EA © 
N 7 * N 
- 


* mT 2 ws * . X * 9 f y _ PR 1 ** 8 9 * "= * I fa 
is £ p e ar . * - : all * * * d N * , -— pa, 2 2 hy i I's 4 * * = 
* 663 3 ay 9 — - 4 th 2 * ” ny 
* 2 F pay * J * 3 * . — „ 9 . 


40 _. A New Inſtitute of the 
9. 23. 1. Fathet, * unleſs he command Obedience to an im- 
12 proper Marriage; and after his deceaſe, ſhe is un- 


. 5. 4. der the controul of her Mother; but if the * Mo- 
_ ther is froward, and diſſents without Reaſon, the 
i Magiſtrate may interpoſe upon complaint. This 
I. I. 10. conſent muſt be precedent to the Marriage, or at 
* the very time, for an Agreement and Confirmation 

: afrerwards is not ſufficient. But if the Father is 
C. 5. 4. 5. preſent, and does not contradict, his filence 

* {hall be preſumed a conſent. And unleſs there is 

1 this conſent added, it is to be accounted no Mar- 

D. 1. 5. riage, and the Children are to be reputed ' illegiti- 

5 mate; which is to be underſtood only as to their 

Claims of civil Rights and Advantages ariſing from 

"D. 43-30, it. For it ſeems more ® prudent not to diſſolve the 

VE. 5 ties of Nature. | 


"©. Suffici- [Upon this conſideration, the later * Canons require the con- 
4 30. 5. ſent of Parents; but do not make it of abſolute neceſſity, that the 
5 Marriage ſhould be adjudged null for want of it. 
The Engliſh follow the Pontifical Law, but I think the Civil 
Law gives the wiſeſt determination. | 

In France Marriages are prohibited and null without conſent of | 
Parents, with reſpe to Sons till 30 years of Age, and ro Daygh- ; 

1 ters till twenty. five. Les. Loix. Civilss, Jom. 1. Tit. des. dots. 
= Set. 2. Bur in Holland, the Sons at twenty five, and the Daugh- 
ters ar twenty Years of Age, may marry without their conſent, 
it the Parents can't give good reaſon to the contrary.  Vinnius 

Inf DF 0. +7 > 

The Law of England, tho! it allows the Male Diſcretion enough 
at fourteen to chuſe a Wife without conſent of Parents, yet it 
- Will not allow him to have Diſcretion enough to buy and ſell, or 
to ſettle any part. of his Eſtate on his Wife till the Age of twenty 
one. And ifa Woman Child above the Age of twelve Years, and 
under ſixteen, having an Eſtate in Lands and Inheritance, contract 
Matrimony wichour the conſent of Father or Guardian, that Inhe- 
= | ritance ſhall go to the next in Remainder or Reyerſion. ; 4. OF 5: 
4 a Ph. & Mar. cap. 8.) | ens 1 | 
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. 5 4. From hence we may concluds that if there is + 
—_ $ Oy Force, Fear, + Madneſs, or Drunkenneſs where: 

F 18: by the Perſons are wholly-bereaved of their Senles, 
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Imperial or Civil Lam 
or if there is any miſtake, the Marriage is void; 
for I ſaid before, that the conſent of the Perſons 
contracting was neceſſary; which conſent cannot 
be ſuppoſed in ſach circumſtancee. 

The Plea of Force or Fear will not be allowed 
for every light matter, nor a'7everential Fear, leſt 
the Father ſhould be diſpleaſed. It muſt be ſuch P. 23 2. 
2 Fear that may be thought to prevail upon Per- 
ſons of Courage and Prudence; fuch is the Fear 
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of Death or Impriſonment. 


[In the Laws of England, it is Felony without Clergy to 


away a Woman, Wife, Widdow or Maid, againſt her Will, ha- 


ving Lands or Goods, or being Heir Apparent to her Anceſtor. 
3. H. 7. cap. 2. 39. Elix. cap. 9g] | 2 


The miſtake muſt alſo be in the ſubſtantial part 
of the Marriage, as when miſtake the Perſon and 


| marry T:tia inſtead of Sempronia. A miſtake in 


the quality of the Perſon or the Fortune will avail 
nothing; for it will be imputed. to your negle& _ 
and * fault for not making better enquiries. If I *D. $0. 
marry a ſtrumpet inſtead of a Virgin there is no 17. 19. 
relief, becauſe of the ill conſequences which may 


enſue, if ſuch pretences are hearkened to. 
[Otherwiſe by the Divine Law, Deut. 22. 13. cum ſeqq.] 


A ſecond Marriage in Man of Woman is con- 
demned, tho not abſolutely forbidden. The pro- 
hibition is for the ſake of the Children in the firſt | 
Marriage, which the Law ſuſpects may be injured 
and neglected by the ſecond Marriage, and there- . 
fore the Man and Woman are liable in this caſe , " 1 
to ſeveral * puniſhments. Yor: 4 


* , s 3:44 * ' A a F Pa In, 4 
The Woman is forbidden to marry , (infra an aff 115 F 


zum 191772 within the Year of her Husband's Death 22. c. 2. 


Ee there is a Diſpenſation from the Prince) 
becauſe of the uncertainty to which Husband the * Ibid. 
the Iſſue may belong, and becauſe a reverential 
—_— ” Mourning 
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2 4 New, 

r 
urning and pious gad to the emory of 

her deceaſed Husband is in Decency, expected. 


{The Divine Law and the Canons Rae no ſuch Injuncticn. 


1. Cor. 7. 39. c. 4. & 5. de ſecundis nupt.” 
u the Laus of England (if a. — wich chill marry 
within nine Months after the Death of the firſt Huthang) it is 
| 55 1 Child may be Heir to which Father * pleaſe, 
1. A. * 


Matrimony may be contracted any. Perſons 

p. 23. 1. » abſent by Proxies or Letter, as well as by the 

4 G 5: & Parties themſelves ; and it is lawful for the Pro. 

* 16. Knete or Matchmakers to receive a ” Reward for 
ha their Pains, © 

*7,1.10 It is not lawful to have * tuo Wives at the ſame 


6. time, nor a Concubine with a Wite. 
I Ce 8. 27. 


Js [This was not contrary to Nature or the Law of the old Te: 
Nament, Deut. 21. 15. 2, Sam. 12. 8. 


D. 2c. 7 It was permitted by the Civil Law to thoſe 
. ſed vid. that had no Wives to keep one Concubine for the 
Pew. 129 avoidance of a greater: Evil. 


92. 
{Bo theſe Permiſſions are condemned by the New Teſtament 
the Canons. Matt h. 19. 8. Mark 1 1. Cor. 7. 2. 3. 
Cap. nemo ſibi, 32. 4. 4. 

Marriages that have been clandeſtinely ſolemnized, i. e. by 
not — . — the due Solemnities of the Church are condemned 
by the Canon Law, ho ht made void. Cap. quod nobis . qui 
fl ſunt legit.] | 


YC. 3. . $6, The P roof of A Marian: m may be by . Witneſſes 


MC. illud, ae who were preſent at the Solemnization; by Cohabi- 


freſumpt. tation of the Parties; by puhlick Fame and Re- 
. affe&a- putation ; by Confeth 


on of the married Perſons 
tienes. de themſelves, altho' their Acknowledgment was only 
Depor/..im- to avoid the Puniſhment of Fornication; and by 
* divers other Circumſtances, which if they amount 
| to a half proof ought to be extended. 1 in favaur of 
Marriage rather than ney, 0 it. e 


The 
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8 Imperial or Civil Law. | 
— — I 2 5 70 ＋ 
The Marriage being Leg ortion and Zoyn- 
ture enſue. 2 a Portion is that Eſtate which * C. 5. 12. 
is given by the Wife (or ſome other Perſon for 7. .. 
her) to the Husband to ſupport the Charge of ,- .*. 
a matried Life. This may be given before or af. 
ter the Marriage, and the Father may be forc'd * D. 23. 2. 
by the Magiſtrate to give a Portion with his 19. 
Daughter acccording to his Eſtate and Ability, 


”— 


There is no ſuch Obligation by the Laws of England, nei- 
ther is this Law obſerved beyond Sea, Groenw. de Legibus 
Abrogs in cod. lib. 3. tit. 28. J. 19.] | | 


, The Woman is not conſtrained to bring her 255 
"Whole Subſtance as a Portion to her Husband, but / P. 24, 3, 
may retain back part of her Goods; which are 9. 3- 
then called Paraphernalia, in which the Husband 

has no Intereſt; for ſhe may diſpoſe of it with- C. s. 14. 
out his Conſent, and bring Actions in her own 7" 
Name or in the Name of the Husband for the re- 
covery of it, 

(ie the Law of England poſt, Of Gifts lib. 2. c. 4. 


- 


Donatio propter Nuptias ( formerly called an. 1. 2. 5. 3 
te Nuptias) a Foynture, is a Security aſſigned by 
the Husband to the Wife for her Portion; beſides 
which ſhe has a Tacit * Mortgage in all the Goods c. 4. 12. 
of her Husband, and is to be prefer'd before all 30. 


” S 


other Creditors when the Marriage ceales, tho 


* 


their Mortgages are of an antienter Date. 


_ [This ſeems to be unjuſt and void of Reaſon, and it is not ob- 
ſerved in England, nor in Spain or Holland. Perez. prdleft, in 
lib, Cod. g. tit. 19. Num. 22. „ 


The Zopnture is to be of the ſame . Condition * xov. gz, MW 
and quantity with the Portion, and if the Port - * Þ 1 
on is returned after the Diſſolution of the Mar- _ 


During | 
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„ „During the Marriage the Husband receives the 
Nov. 9. Profit of the Portion, ® unleſs he declines and 


8 5 begins to grow low in his Fortune; and then even 
17. © during the Marriage, the Wife by Law may ſeize 


ber Portion or Security, or bring her Action againſt 
im and lodge it out of his reach; for the Proper. 

ty of the Portion is not transfer'd from the Wife 

by the Intermarriage. | | 

Cid. poſt. lib. 2. caps 4] 


Marriage is diſſolv'd by the natural Death of ei. 
ther Party, or by Dzvorce. 

*D. 24. 2. If the“ Husband is in Captivity, and it is certain 
8. Nov. 22. that he is in the Hands of the Enemy, the Wife 
c. 7. ought not to marry again or conclude that he is 
dead till ſhe has receiv'd certain Information; but 
if it is uncertain whether he is a Priſoner or no, 
after five Vears Expectation the Wife is not pu- 

niſhable if ſhe takes another Husband. 


By the Laws. of England a Wife ought to expect ſeven 
Years without Notice before ſhe marry again, elſe it is Fe- 


: lony. 1. Jac, 11.) | | 


And then if the firſt Husband ſhould return, he 
* D. 42. 5, cannot by reaſon of the ſecond Marriage refuſe 
11. 12. his Wife, becauſe he was ſomewhart in fault for 

being ſo long abſent, and for not giving Notice 
vu. x17. that he was alive. But * Zuſtinion afterwards, 


c. II. i 1 
Claud che Canons, C. in rant. de penſiibus 


required a certain and poſitive Proof of the 
Death of the former Husband, before the Woman 
was ſuffered to enter into a ſecond Marriage. 

By Divorce the Marriage Knot is untied, either 
by the Conſent of both Parties, or by the Act of one 
Ne” 517-5: only. By the Law of the Selbe Tables a mutu- 
* al Conſent could deftroy the Marriage as a Mu- 
* Nov. 117, (ual Conſent at firſt made it. But Juſtinian per- 
c. 10. | mitted 
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Imperial or Civil Lam. 92 
mitted it only where both Parties agreed to ſepa- 
tate, that they might live ſingly upon the ſcore of 
Chaſtity only. Hop Faun rand 

whereas the Canons, have wholly taken away that Liberty. 4 
0. r parte de tranſac l.] | | | 
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By the AZ of one of the Parties the Marriage * c. 3. 15. 
is deſtroyed, as where one is guilty of Treaſon; 8. 
where one may Juſtly charge Adultery upon the 
other, and the accuſed Perſon cannot juſtly recri- 
minate; where there is irreconcileable Hatred; . 

f intolerable Cruelty ; a Deſign of Murther upon Nov. 117. 
the other; when the Wife thro? Wantonneſs ſhall “ 8. 9.& 
waſh and bath amongſt Men; when the Husband 3 

ſhall become Pander and tempt his Wife to Lewd- 

neſs for Gain; when one Party fhall unjuſtly for- 

ſake and live apart from the other, | 
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[But again the Canon Law does interpoſe, and will not per- 

mit in any caſe the Diſſolution 4 Vinculo Matrimonii, tho the 
Divine Law does permit it on the Part of the Husband, at leaſt 

in one or two Inſtances. Deut. 24. 3. Matth. 5. 32. 1 Cor. 7. 

The Law of England isagreeable with the Canons. 1. Inſt. 235.4. 

Of late in Caſes of Adultery a total ſeparation from the very 
Bonds of Marriage has been indulged by particular AFs of 
Parliament.) | | 209 


VI. The Relation between Parents and their Chil- Of 4 Perſon 

dren is another natural Foundation which God © # Father 

hath laid for civil Society. Now the Right of a © _ 

Father is acquired three ways, - viz. by Marriage, 

by Adoption, by Legitimation. e g tam 

1. By Marriage the power of 2 Father is ac- I. I. 11, 

quired over his Son, if he is born in Wedlock; 10. 

But he is not ſo under the Power of the Mother : 

for ſhe her ſelf is under Authority; tho? by all 

means the Son ought to pay her Reſpect and Obe- 

diente. | Ky e e .D 

A Son by a Concubine is not under the Jurifdis 

Ction of the Father, but follows the Mother. In 
which 


— — — i 
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1 8 


22 
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” D. 1.5. which caſe the Rule ® Partus Vemrem ſequitur is 
19: © 24 to he underſtood as well as in relation to Bondage; 
for the Father is preſum'd to be unknown. : | 

2. By. Adoption, which is a lawful AQ by 

which thoſe that are not my Children are made 

ſo by Law and the Authority of the Magiſtrate, 
int. with the Confent'of the natural and lawtul'Fa: | 
ther and of the Children themſelves. The adop- 

ting Perſon muſt be of a proper Age to be a Fa. 

ther, and eighteen Years at leaſt elder than the 

J. 1.11. 4. Perſon adopted; for Adoption muſt imitate Na- 


5 Lo! ture. 


. [In England and in our neighbouring Nations. there are ng 
Laws in uſe concerning Adoption; but by Agreement a kind 
of Adoption may be amongſt private Perſons. Groenwee. dt 
Legibus Abrog. Inſt. lib. 1. tit. 11. ä © 

In Germany there is à ſort of Adoption, where Children by 
ſormer Marriages are by the Decree of the Magiſtrate and Con- 
ſent of Hiisband and Wife, Relations and Friends, united and 
joined, that no Diſtinction is to be made amongſt them; in 
regard to Succeſſion, c. Gail. lib. 2. obſer, 125. ] | 


3. By Legitimation, which is a Legal Act, mz. 
I . 1. king my illegitimate Children Legitimate. * This 
13. was either by offering and entring them in the 

ouria or Ward- meetings; or by ſubſequent Mar- 
N. 89, riage with à Concubine or elſe by the « Re/cript 
6 . of the Emperour. | 

; [This Power of the Prince is not practiſed at this Day, nei. 

ther can T apprehend that there is any thing like char Legiti- 

matlon which was per Oblationem' Curiæ in uſe with us of 

our Nei „ As to a Legitimation by a ſubſeguent Marriage 
wich a' Concubine, it was endeavoured to be made part of t 

Laws of England; but it was rejected in Parliament, Forteſcie 

4 Laudibus Legum Angliæ. Cap. 39. Tho the Canon Law allows 
rther than the Civil Law, and ſuffers a ſubſequent Marriage 

with. one that did not live as a Concubine to be a Legitimation 

C. conqueſtus eſt, Tit. qui filii ſunt legitimi. And this is the 

Law in Germany. Gail. 2. obſer. 141. n. 8: and allowed in 

Ruland with a Diſpenſationg Vinii Com. hic.) | 
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Imperial o/ CiviF Low. 47 
— — — ———— 
Formerly the Father had Power of Life and * C. 8. 47. 
Death over his Children, but now only the Power!. ; 
of moderate Cotrection. If the Crimes of the © C. 8. 47. 
by Children are extraordinary, the Magiſtrate may 3 

de WW inflict: the Puniſhment. 1 5 
© WM [By che divine Law, Death may be the Puniſnment of 
a. 4 difobedient Son. Deut. 21. 18. 19. * 


2. 4 As the Father is bound to educate the Son * C. 8. 47. 
he according to his Ability, at leaſt with all choſe 9: 
a. WM things which are : neceſſary for a ſocial Life, ſo D. 28. 3. 
che Father for his own Arbor in time of Famine ? & 12. 
might formerly fell his Son into Bondage, but C. 4. 43- 
upon Condition chat if he reſtored the Price after- 
* wards, his Son ſhould be returned. The Autho- „ 
rity of a Father over a Son is gain'd by Generati- 
by on, for he is the cauſe of his being. 
w The Father and Mother ought not only to edu- 
in WI cate and ſupport their own Sons and Daughters, 
but their Grandchildren; * and farther, if by reaſon * D. 25. 3. 
of Sieknels or Poverty they want their Relief, and 1 . _ 
. cannot maintain themſelves. It makes no Diffe- „“ 5 


ig Wl rence if thoſe Children defcend from Sons or Thom „ | | 
he Daughters, from the Male or Female Line. 35. = 
ar- In the ſame manner Children ate bound to re- 5 1. 2+ 3. 


4+ 5+ 6. 


dren of ſuch a Father by the Neighbourhodld. 
If a Child is born of a Wife white the Husband 
hath been abſent ſome Years from her, or if a 
Child is conceived and born during ſuch'* Sickneſs „ P. 1. C. 5. 
of Infirmity of the Husband that he could not 
poſſibly 
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poſſibly be the Father of it; it is not his Child, MM . 
-  tho' he was converſant all the time with his Wife 
p. 25. 3. in the ſame Houſe, neither is he obliged to 
„ . maintain it. | is 


[By the Law of England if the Husband remain within the 
four ſeas, chat is, within the Juriſdiction of the King, if the 
Wife -harh iflue, the Child is no Baſtard, and the Husband is 
bound to maintain it, unlefs the Husband had an apparent im. 
poſſibility of Procreation, as if the Husband be not eight Years 
old. If che Child is born within a Month or Day after Marriage, il * 
the Child is Legitimate. 1 Inſt. 244. 4. | 

] 


If a Woman denies that ſhe is with child and 
. the Husband affirms it, ſhe may be conven'd be. 
* D. 25. 4. fore the Prætor; who ſhall, * appoint the Houſe 
8.1. 2. 3. of ſome diſcreet Matron, that ſhe may be inſpect. 
un fen. ed by three skilful Midwives to be choſen by 
4 the Prætor, not by the Husband; where if two 
of the Midwives agree that ſhe is with Child, ſhe 
muſt be committed to {uch Care and Cuſtody as 
the Husband ſhall appoint. ety ye 
P. 25.4 Ifa* Woman upon the death of her Husband pre. 
$- 10. cum tends to be with Child, ſhe-ought to acquaint thoſe 
en. with it twice every Month, whoſe intereſt is to be 
TE 1 by the Birth, that they may alſo ſend 
'J Women to inſpect her, and Men to be a Guard 
= - over her in a Chamber to which there is but one 
43 Paaſſage and three Lights at the leaſt, and that they 
i may ſee the Child when it is born. The Edu- 
cation of it is to be where the Father ſhall ap- 
point, but the Child muſt be ſhewn frequently till 
| it can ſpeak. N: 


r os +. £4 be ci. 


- .*:..* , Whatſoever Eſtate the Son acquired he could 


dot call it his own, but almoſt all of it formerly 
belonged to the Father. Afterwards the Father 


. 2 x 05a S 5 © ka Pat 


had only that which the Son raiſed out of the Fa. 
f 7. 2. 9. 1. ther's Eſtate (called peculium prafeclitium) and 
22 the Profits only of the Son's Eſtate (called pecu- 
Aim Adventitium) while the Property, of it — 
| tinu 
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tinued in the Sdn Himſelf But of the pre 
Coftrenſe which the Son got in War, or qzaft Caſs | 
trenſt which the Son got in the Profeſſion of ſome 
liberal Art, c. The Father had neither the Pro . 
fi, Property or Tiff 
Che Father hath this Iutereſt over the Son's Eſtute, becauſe 
the Romans ſuppoſe them to be as One Perſon. | e 
But the Laws of England make no ſuch, ſuppoſal, and do nor- 
allow the Father ſuch Power; If the Son has any Eſtate, che 
ofics of it belong to himſelf, and if the Father receives chem 
e muſt actSutic for them to the Son. [ Bracton. I. 2. ci 1 
And this is the Law and Practice beyond Sea, Except 1 
Hiexeland, and in France, where by cuſtom in ſume Provinces 
they come near to the Roman Law. Loiæ Civiles, &c. 3. Tom 
Tit. 2. Sect. 2. Vinnii Com. Lib. 2. Tit. 9. Set, 1. 


The Paternal power is diſſolved, 1. By the na- 
tural or civil Death of che Father or Son. 2. By 
Emancipation, which vacates all civil Claims, but 
not the natural right. 3. By the Son's acquiring 
ſuch a Preferment or Dignity which advanced him 
amongſt the Romans extra (uriam; many of which 
Offices ate mentlon'd in the Novels. * Nov. 8t. 
II. | Co Is 
VII. One may be*ſorced to be a Guardian, becauſe Of « Ferſor 

it is reputed an Office of a public Nature. And 45 © Guar- 
if it is made an Office of ” private profit, it is con- g. , 
traty to the intention of the Law; * altho* upon ;. 
a Jul reaſon a Salary may be appointed by the Ma- p D, $6 
irate. N 58. 
F There is a Tutor and 4 Curator. The firſt is P. 26. 74 
Governour principally of the Perſon of the Minor, ” 
and ſecondarily, of his Eſtate; the latter is princi- 
pally of the Eſtate of the Minor, and /econdarily of 
the Perſon. _ 3 OT $S 
[Amongſtusand our Neighbouring Nations this diſtinction is 
neglected. Tutor or Guardian is the common Word. The Mi- 
nor is of full Age with us at one and twenty, in other Countries 
vor till cwenty Are. j 
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But tho? Guardians a/hgred are forced to accept 

| of this Office, yet every Perſon is not capable of it; 

I. I. 25. for ſome are forbidden, as thoſe that deſire and 
:%., ., ſeek after ir, the * Debione or Creditors of the Mi 
5 7** nor, * Deaf, Dumb and Blind Perſons, a: Father in 
C. 5. 77. Law, © Minors and Madmen till the Impediments 
Lun. areremoyed, an «Women, (for it is an em- 
ST ploy fic for Meg only) except the Grandmother 
40. 3.33. ON Mother, for their 3 over the Minor and 


— their Affection for his Intereſt gives them an eſpe 


* Nov. 118. Cjal qualification. 


Co 8. If the Mother is Guardian, and marries 2*ſecond 


F 
_ . 15. Husband before ſſie hath paſſed her accounts, the 
Ettate of the ſecond Husband ſhall ſtand as a pledge 

and ſecurity for the Minor. 

*[.1,25. Others may be*excuſed from this office, either 
16. of Tutor or Curator, if the excuſe is pleaded with- 
in fifty Days after the appointment. Some of the 
excuſes pleadable are, à number of Children of 
their own alive, vig. either three at Rome, four 
k hid, in Italy, or five in the Provinces. Thoſe * Chil- 
dren who died in Battel in defence of their Coun- 
try are reckoned always alive. Allo an em. 
ployment about the Princes Revenue, abſence 
upon the account of the Commonwealth, the But. 
then of three Guardianſhips already before this laſt 
appointment, great Poverty, unskilfulneſs in Let. 
ters, Age of 70 Years, the Profeſſiom of the Libe- 


C. 1. 3. ral Arts, Holy Orders, c. were ſufficient ex- 


„ cuſes. | J 


£71.14. Tarelage is either, 1/7, * Teſtamentary, when 
p. 26. a. the Father [or Mother] aſſign d to his or het 


4 © Child, born or 7o be born a Tutor by his or ber 


| laſt Will and Teſtament, either for a certain time 

or upon condition, c. 24%, Or Tutelage. is al: 

. 1. 18. figned by the,” Law. only, when: for Want of an 

Mo. 118. Appointment by Will, the Law caſtsthe-Guardian- 

c 3. hip upon the Kinſman next in ſucceſſion, if iy 
* £ 
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was qualified for ir, · preſuming that he would take * D. 26. 4. 
the greateſt care of the Eſtate who was to ſucceed | 


[By the Laws of England, the next Friend of that Heir to 
whom the Inheritance cannot deſcend, ſhall have the Wardſhip 
of che Land, and of the Heir until fourteen Years of his Age. 
For if che Land deſcend to the Heir of the part of the Father, 
then the Mother or other next Couſin of the part of the Mo- 
ther ſhall have che Ward ſnhip, c. Lit. 5 123. For our Law con- 
cludes that it the Tuition of an Infant is committed to him that 
is ro ſucceed in his Eſtate, that it is as abſurd as to commit a 
Lamb to the Cuſtody of a Wolf. ¶ Firteſcue de Laud. Leg. Angl. 
cap. 44] In moſt Countries ar this Day, all Tutelage is either 
Teſtamentary or Darive by the Magiſtrate. Groenw. de Legibus 
ink or Tre 2118 5 


3. Laſtly, The third kind of Tutelage was Das J. 1. 30. 
tive, becauſe ir was given and aſſigned by the Ma- 
giſtrate 2x Mio, or upon Petition, when a Guar- 
diun by W/7// or Lato was not provided. And tho' 
a Guardian is appointed by the Will of the Father, 
if the Magiſtrate does not v approve of him, he, 9, 26. 4, 
may nominate ſome other without any neceſſity of 3. 3. 
recommending the next of Kin. 


So in France all Tutelages are in a manner dative, and the 
Kindred of the Minor may nominate another, and the Magiſtrate 
will confirm the choice and adminiſter to him the Oath, Les 
Lore Civiles. h. t. Tom. 1. ] 


Theſe « Guardianſhips continued till the Male « . 

was fourteen ears of Age, and till the Female wass 

twelve. And if the Tutor pleaſed, a Curator might 

fupply his place upon a temporary abſence or ex- ; . t. 23. 

cuſe. „ 
Curators regularly were aſſigned by the conſent 


of the Minors at the Age of * fourteen till the Age I. t. 23. 


of twenty frve, either for ſome particular part, or 
over the tohale concern. By their conſent it muſt 
de, unleſs they have a Tryal at Law as Defen- 
dants either with their Twto7, © or a Stranger; in 
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A New Inſtitnte-of tbe 


the. * — Aha adad.. 


L 1+ 23. which caſe a Curator will be forced upon them 


by the Magiſtrate. 


An appointment alſo of a Curator might be by 


the Magillrate to Perſons after full Age, but here 
„p. 27. Without requiring their conſent. Such are Mad- 


11 


10. 1. men, Prodigals, Deaf and Dumb Perſons, and 


I. I. 23. thoſe; which are afflicted with incurable Diſeaſes 


* that incapacitate them to manage their own Affair. 


C. 5. 70. If a Son not emancipated falls mad the Father is 
JD. 27. 1. the Curator of courſe; but the Husband ought not 
14. to he a Curator to his Wife if ſhe is mad, proba- 


bly for fear he ſhould diſpoſe of her Joynture. 
fo therwiſe in practice, Groeny. de LL. Abrag. in Inſt. h. t.] 


But let theJudge be very circumſpect; for ſome. | 


times theſe Infirmities are feigned for private Ad- 
vamages. 12 v1 | | 
'- Curators may be aſſigned: over the Eſtates of 
D. 42. * Debtors, and of Perſons dead without Heirs, and 
in. to che Eſtates of Perſons abſent. on long Voy- 


„ gere . Þ, 


6. 4+ [ In France, Widows (that have Children) marrying below 
their quality, are interditted to alienate their Eſtates, and have 
Curators aſſigued them. Les Loix Civiles, &c. 2 Tom. h. t. 


: In the Adminiſtration of the Tutelage and Cura 
** 37. torſnip, the Tutor and Curator muſt make an In- 
ventary of all the Eſtate of the Minor, with the 
reſpective values of every particular, ſubſcribed 


V * 
. 


tacitly hypothecated and engaged for his Fidelity: 


This 


, and atteſted by a publick Notary and Witneſſes 
| —— Then he muſt take an 4 Oath that he will be true 
and faithful in his Adminiſtration; and zhird!y, be 
. 1. 24 muſt give Bayl and perſonal Security to ſurrender 
9 up the Eſtate, when the Guardianſhip ſhall be de 

termined. Tho' there is no perſonal "Security, 
yet all the Goods and Eſtate of the Guardian 8 


This Adminiſtration is exerciſed in feducating.* D. 26. 3. 
the Perſon of the Minor according to his quality; a. 3. c. 5. 
either at the Houſe of his Mother, unleſs ſhe mar- 49. 1. 
ties a ſecond Husband, or in ſome other place by 
Decree, as alſo hy giving Authority and Conſent. 
to the Acts of the Minor, where there is occaſion 
for him to be concerned in any undertax ing 

The Tutor can give an * Authority only, and the 7, r. 21. 
Curator a Conſent; ſo that a Tutor mult be perſo:- . 
nally preſent in the very agreement of the Minor 
to give it Life, otherwiſe it cannot take effect. 
But the conſent of the Carator, either before or 
deer is ſufficient, for the Act of a Minor under a 

urator is only voidable not void. > 995 

This nicety is not obſerved in practice. Croemv. de Legibus 
Abrog. J. tit. 21. ] | ET 


If the Minor makes any advantageous * contract * Eid. 
in buying and ſelling, Cc. he may act without 
his Guardians, and may bind another, tho” he is 
not bound himſelf; unleſs in the acceptance of an ö 
Inberita nce by Will, tho” profitable to him, becauſe - *- . 
he mult then be bound to the Creditors and Lega- © 
tees. But if aby Agreement is to his diſadvantage, 
it is j null and FR unless the Authority of the D. $0.17. 
Tutor, or Conſent of Of THR interyene. 7 5 189. 

| 3 ther 
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A New Inſtitmie of 


ther Tutor nor Curator can contract with their Mi- 
85 nor, for there is great ſuſpicion of Fraud; but a 
k7. 1. 21. Tutor and Curator may be * aſſigned for that pur: 


3+ "03:1 - | 
: | © There are ſome caſes where the Minor, may be 
rs. bound without his Tutor, as where by deceit or 
2 15* trick he grows richer by his Contract; or when in 
: 44: 7+ " Partnerſhip his Partner has laid out Money 
46. upon the common Stock, e. In which caſes, if 
_. the Minor does not perform his part of the con. 
; tract, he ſhall not make any claim upon thoſe who 
I. 1-27. are concerned with him; »tho' in other Cafes he 
„ map bind the adverſe Party by his Contract, and 
mot be bound himſelf. But here they may force 
dim by Action to a reſtitutio un. 
As to the Management of the Minor's Eftate, it 
conſiſts in the ſafe Cuſtody of thoſe things which 
C. . 37. will not be the worſe for keeping, and in“ ſelling 
75 . , thoſe things which are likely to periſn; * bur the 
3.2. Guardian ought not to buy any thing himlelt of 
A, the Minor. The Guardian ought to pur the Mi- 
*C. 8. 36. nor's Money out to Uſe, if there is a conveniency, 
3 ot lay it out in Purchaſes: He oughr ro receive 
| and pay his Debts, Cc. All which ſhall be actoun. 
ted to be the Act of the Minor when he comes 
to Age. en Of W 


54 


In France the Money of a Minor is laid our, and Purchaſes 
made by the Tutor with the advice of the Kindred. Ordonnance 


JOrleans, att, 102. Les Lox Civiles, Sic, h. ..], 


But it is thought tea ſonable to harr the Guardian 
From alienating any real Eſtate, of moveable Goods 
«27. 9. of any extraofdinary value, wirhopt the Decree 
: pe „ of the Magiſtrate. Therefore if the Guardian is 
6. e, © any Way * negligent or faulty in's right adminiſtra- 
C. 8. 51. tion; as if he keeps the Money of the Minor un 
7 employed, whey it e e ene gut, 
7: he himſelf ſhall be fiabte 0 pay tie Intereſt; or 
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i- ie ſhall be preſum'd that he converted it to his 
A on uſe; and he ſhall be anſwerable for thoſe D. 27. 3 
r- Avantages which he might have made. If he Z, 


brings vexarious Actions knowingly; he ſhall pay 5. . g. 


. 4 


be che Charge out of his own Pocket. But if any 

or thing is loſt by an unavoidable Accident, he is = c. 5. 32. 
in not liable. He cannot by any - Tranſattion or Ar- 4 
& Wl hitracion give up any right which belonged to the P. 25: 7- 
if  Minge-4i91ick 2, 107 TED ee THE 22G 45.7. 

on. The Minor has his Action againſt all the Guar- 


dians that acted if there were many; every one 


he being anſwrerable for the Act of each other and for 
nd the whole. And if he has not there a ſufficient | 
rce Recompence, then he muſt ſue the Security, and * D. 27. z. 
| afterwards the Inferiour Magiſtrate himſelf, who 1+ 3. | 
it was careleſs in taking inſufficient Security, . 
ich [But this Lay is obſolete. Vinnii com, lib, 1. tit. 24. $ 4.] S 
ing ae N 3 | 
the Laſt of all the * Honorary Guardians who did = P. 26. . l 
of ot act, ſhall be liable to the Minor's Suit; for a 39. 11. 
Mi- Duty is incumbent upon them to ſuperviſe thoſe » B. 26. 5. F 
icy, who undertook the ſole Adminiſtration. ow 32. g 
"” [As this is unreaſonable, ſo it is not practiſed at this Day. 1 
mes elf the Guardian hath not a ſufficient Stock in « P. 25. f. : b 
his Hands to maintain the Minor, but borrows Mo 3. 1. : 
ney or advances Money of his own, he ſhall be al- 
haſes lowed Intereſt for it. EE Oe | 


N AA Reſtitation ſnall be adjudged in the behalf of a 
dhe Minor if he is circumvented, tho the Tutors 2. 
dian or Curators. were, preſent and conſenting, and tho 
dods the Decree was made againſt the Minor judicially ® 
cree and this is called Reſtitutio in integrum, 
5 [In Scotland four Years only are granted after fulf Age to 
un. WI What a Minor did co his Prejudice during his Minority, 
Macken) s Inſtitutes pag. 45. In England ſix or four Years are 
90 Wow'd gecording ta the Nature of the Action. 21. Jace. 16. 
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The Guardianſhip is not only. determined by 
- Excuſe or by the Death of the Minor ot Guardian, 
or by Puberty in reſpect of the Tutour; and by 
- - full Age in reſpect of the Curatout, but al io he may 
9. 1. 26. be remoyed when : juſtly; ſuſpected of a frandu- 
8 lent or unskilful Adminiſtration. If he be found 
'$S6. auilty of Fraud, he is perpetually removed and ren. 
. 4er d infamous; neither ſhall it avail if he # offers 
8 120. | Security for his Fidelity for the future; fer 
ill he wil} be eſteemed to have a fraudulent In- 
| tention. The Guardian alſo belides a Removz/ from 
"$9. his Office, is farther “ puniſhable if he abſconds 
to avoid the Decree of the Prætor for an Allocati- 
on to maintain the Minor; if he falſly pretends the 
'S 10,, Minor to be ſo poor that there is not ſufficient 
to maintain him, or if the Guardian bought his 

Office or redeemed it with Money. 

A Guardian alſo may be removed, as juſtly 
Fs 13 fuſpefted, if he is, immoral in his Lite and Con- 
„ verſation. But Poverty is not a Crime, or Cauſe 

ay 5 43 of Suſpicion, tho', in this Caſe it is prudeny to join 
* © \ Sol T * 1 


12 mth 
+ WF « 


another with him. MF: $6: re bil Od 
When the Guardianſhip is ended, he.ought to 
paſs a juſt Account, rho* appointed Guardian with: 
- . out Account by rhe Teſtament of the Father; tor 
it is of Publick Concern that Minors ſhould be pro- 
efted, and that Guardians ſhould diſcharge chem: 
he with Fidelity. 9 „in b. 
[In France if the Guardian obtains a Releaſe from che Minot 
when he comes to full Age without giving a particular account, 
the Releaſe js void, for it looks like Contrivance-arid [Deceit, 

OY Mer Loix cle, 2« Tom, b,t.] | 2790 


P. 25. 9. But the Guardian may paſs an Account during 
9-1! the Minority of this Pupil if peceſſary, and he 
„p. „ . 9oght 10 be allowed-all necefſuty Expences fel 
1 3 Repardriong, « Cad ol Sai Voyages, Jounne)s 
B. 26, 5. fer a neceſſary Allowance to a poor Mother or 
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6 — . — 4} 10 
Siſter of the Minor; and for all theſe Expences 
he has Security from the Minor's Eſtate, and a C. 5. 13. 
Privilege before other Creditgrs 
Ty the Canon Law, and in Germany and Holland, a Guardian 
ought to paſs his Accounts every Year. Bokelmanni differente 
nenen e CT obs 

The K. of England cannot be a Minor. 1. Inſt. 42, 4. and he 
is the general Guardian to all the Minors, Ideots, Lunaticks, c. 
in the Kingdom, 17 Ed. 2. c. 9. & 10. No one amongft us can 
be forced ro be 2 Guardian, as in France, (ce. | 
There are three ſorts of 'Guardianſhips, by the Common Law, . . 
by Statute, and by Cuſtom. 1. Inſt, 88. b. Of} 44.75 | 

1, By Common Law there is a Guardian in Chivalry, taken. a- 
way by 12 Car. 2. c. 24. A Guardian by Nature, as the Father 
of rhe eldeft Son. A Guardian in Socage, who is the next of , 
Blood, to whom the Inheritance cannot deſcend, which conti- 
nues till the Heir accompliſh fourteen Years. A Guardian be- 
cauſe of Nurture, when the Father by his laft Will and Teſta- 
ment appoints'a Friend to be Guardian of the Body of his Son, 
or in default of ſuch Appointment by Will, when the Ordi- 
1 ſuch a Guardian till the Minor is fourteen Years 
of age. wa Þ = } ar ry g 

_> Statute Law, where by the 4 C. s of Phil. & 
Mary, in relation to the taking away of Women Children 
under ſixteen Years of age without Conſent of Father or Mo- 
ther, the Father. or Mother or any other by Aſſignation of tbe 
i op in his Life time, or by his laſt Will, are ſaidito have 
the Cuſtody of ſuch Woman Child. Bur it is, enacted more 
fully by 12 Car. 2. c. 24. That it ſhall be lawful for the Father 
of a Child unmarried, and under one and twenty Years of Age 
(whether born or Poſthumous, or whether the Father be one 
and twenty Years of Age or not) by Deed in his Life time, or -- 
by his /aft Will in writing in the Preſence of two or more Wit- 
nefles to diſpoſe of the Cuſtody or Tuition of ſuch Child till full 
Age, or for a leſſer time; and ſuch Diſpofirion ſhall be good a- 
gainſt all Guardians in Socage or otherwiſe ;- who may manage 
the Lands and perſonal Eſtate for the ufe of the Child till his 
full Age of one and gwenty Years, . . 

; y particular Cuſtom the Tuition and Cuſtody of O hank 
Children of Citizens and Freemen, is committed to the Mayor 
and Aldermen of the City of London, and of other Cities 
and Burroughs; which Cuſtoms are laved by the Statute gf 4 perth 
Las th 8856], tots [ Gi 203 Ol as Prince or 


VIII. The: *Prince.ishe to whom by Law the ſii — 
pee Power is committed. His perfonal Prerog® , — 1 "i 
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tives are called the Regalia, and they are either 
„„ ‚ M « P ²˙· No nn: 7 
ITI Thoſe of Favour Hush to be interpreted, moſt 
. 1. 4. 3. beneficially for the Receiver, for Liberality is na- 
p. 40.11. fural to Princes; ſuch is the Power of Legitima - 
2. tion, Denization, the Power of making Commu 
*N.78 ;. zit ies and Colleges. hes! 
*D. 3. 4.1. Thoſe of Zuftice are his Power over Weights 
* C.10.70. and Meaſures, the Power of giving, Maney 
7 1 7 Creatir Inferiour Magiſtrates the Power of 
3 9 24, making Laws ſince the People conferr'd that Au- 
» D.48.14. thority upon him, from which he himſelf is ex- 
* empt, i. e. is not puniſhable by them, tho' it is 
„., % fit chat he ſhould live according to their dire. 


*D. 32.1. 
17 CTion. 


4 NTT NE: Power is in King, Lords and Com. 


2. ASubjefis he that is under the Power and Pro- 


Þ D, 37. 8. refron of the Prince. And is either fo by Birth, 

3 * which Relation he can never put off, no not by 

Jy 60 5.36. {wearing Allegiance. to anorher Prince; or by rex: 

3.6 ſon of Refidenty under ſuch a Prince, which is 

8 only, and ceaſes whien he leaves that 
.E | 


Frances Lenin... hoenon £69 

Amongſt the Subjefs, Inferiour Magiſtrates are 
4p. 2. 4. 2. to be reckoned; * ſome whereof have ſuriſdiction 
*D.2.1. 2. to impriſon, to inflict capital Puniſhments z and be. 
| very Magiſtrate hath /omecoercive Power of courſe, 
p. 4-8. 4. if he; hath a Juriſdiction. * Where the Authority is 
| equal, one Magiſtrate hath no Power over the o- 
ther: But it a Magiſtrate leaves his own Jutiſdi- 
Aion and comes. into the. Juriſdiction of another, 
D. 2. 1. Who is his Equal or Inferiour, yet he is ſubject 

. ta that Jariſdictio ss. 
VII n the Election or Creation of Magiſtrates it 
+: ought to be à Rule, that na one be ſuffered to Ad: 
- - + minilier an Office in the Commonwealth Wn 


ſimply and abſolutely is to be eſteemed the AR of the whble Bo- 


2 or Civil Bod. 


* rr 


he , * they five Yeats of Age, yet the begin: p. 50. ” 
ng of the laſt Year may be eſteemed as complete. 85 
a And then Men ought to riſe to Magiſtracy: by s. * 
and n6t to the greateſt ſnſt. But if Mo- 3 kD, 30. J. 
ney is offered for an ſuch an one ought to nil. 
be rejefted; What if ſeveral atts are done by one P. S0. + 
in the place of a Magiſtrate who was not really 2 
Magiſtrate, becauſe not qualified for it, Are his 
Akts valid? In Sttictneſs they are not valid, but P. 1. 85 
for the Peace of the Publick N ought to be 3: 
ſupported. 

He chat is not 4 Magiſtrate may be termed a 
Plebeian, * fot all Citizens (except the Patricians * 1, 1, AY 
and Senatours may be comprehended under that - 

enomination. 

IX. Corporations, Communities or College's are © G- Of a C 
vil Perſons, and have their Civil Capacities. /ration. I 
They cannot be etetted without the Permiſſion P. 3. + 
of the Prince. They may be eſtabliſned on the-;; 
account of : Religion, as Monaſteties z or of * Po- 7 
licy for good Government in Cities, as the Com- 2 47.22. 

anys or Colleges of Tradeſmen; who may poſ- — 
eſs" Eſtates and divers Privileges. Where the . 3-4-1: 
major part of any Body does act, it is underſtood 3 
to be the Act of evety particular Member, n . 3+ 4- . 
the major ow muſt conſiſt of two paris in 


three. 
[This is not Aways chitived, For the AR bf the Major pare 


D. 47. '22, 


5 Groeny, de Legibus ar ip Cod. Lik. Tb. tit. 3t. . 45] 
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Therefore "three in Number are kequiſfte to _ Flow 16. 
make a Corporation; and then the Power of the ©? 
whole Body may be delegated to one Perſon to act for 
them who" is ſometimes called a * 'Syndick- He P. 3. wh 

it. is notmina ted or. elected to any thing may !,* 
vote for himſelf; f6r the Vote of a ſingle Perlon 534 * 
5 not t much conlider'd, as that it is a Corpo- 

ration 
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p. 26. 3. ration or Community Act. But Where the 
4 whole Power is in one eue he cannot vote ol 
+ elefthimſelfi, t 
*. p. 3. P OA Corporation may have. a * hep, and 
2.1. 1 a Common Seal. They may bri 
D. 3. 4. 7. Actions in their own Name, and Actions may be 
. 12. 1. brought againſt them. · They may borrow Mo- 
27. ney by their Syndick, but if he borrows more 
than he had Authority for, the Community is not 
3 for t; unleſs the Money came to their 
uſe. The Money does not belong to the particu- 
lar Perſons of that Community, but it belongs to 
„the whole Body; as the Debts of the whole 
Bop are not chargeable on the particular Perſons 
of it. 
4. > Alrho* a Community or Corporation cannot 
be conſtituted in one Perſon at the t, yet it 
the Commivnity is reduced to one Perſon, it ſtill 
80 may ſubſiſt as a Corporation. 
The Laws and. Cuſtams of a Corporation are 
called Statutes. F 
A A Corporation cannot as. ſuch commit Offences 
Ea | and Crimes: for it is a Petſon in Notion, and by 
©D. 4. 3- Fiction only. Therefore the Delinguents in the 
2 Corporation ought to be puniſhed, but not that 
2 which is incorporcal and merely a Right. 


15. 2. 

{So the Divine Law, Judg. 7. 8. v. 14 os ſeqq. Tho' by the 
Divine Law too, Cities were to be deſtro d for Idolatry. Deut. 
13. v. 12. & ſeqg. and Cities rk ſuppoſed by ie Gil Law tq 
be plow'd up, as D. 7. 4. 21 

In Cities, &c. there may be min Tatts: decrepir Parſons 

Women and many innocent Men Mem. tho did nor concurr in rhe 
Crime; and therefore oughr nor to ſuffer” in the Loſs of their 
Rights and Privileges, which ny were nriculer to. Ent the 
contrary is often practiſed. 

By the Laws of England every Body Politique or Co 9 5 (be 
| ir c Ecclefiaſticalor La 90 may ſubſiſt three ways, viz. be 
lin, By Letters kart of yhe king, mY. AP wo n 
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Of Things or. Rights as they are. either 

in the Patrimony or Property of ſin- 
gle Perſons, or out f their Patri- 
mony or Property. And therein of 
Things Common, Publick, Of things 
which belong to a Particular Commu- 
nity, and of things which belong 
to no ſingle Perſon or Number f 
Men. WOO on, 


"0 


HUS far of a Perſon in his Natural and 
vil Capacity, I ſhall now ſhew the 
Nature of Things or Rights, the ſecond 
Object of the Law; not but that the 
firſt and third Object will properly, come under 
that Denomination, but here Things are to. be 
taken for all that which is diſtin& from Per/ors 
and Aﬀons. __ 3 0 1 
x: Things ought to have three Qualities annexed to 
BST Eaves pn om, . 
I. 'T hat they do exiſt or that they may exiſt; 
for nothing ought. to be demanded: before ſuch · P. 50.17. 
time as it may be given or is due; tho a Thing 188. 
may be due that exiſts only in Futuriiy. For not 
4 only 
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2 10. 1. only growing Profirs may be bought, but Hope | 
it ſelf; as the next caſt for Fiſh or Birds 17 
| bargained far; The Law does nor ſupport Things | 
| pſt or impoſſible; therefore if a Man promiſes the 
. 43. 1. Money in his Cheſt, © which was loſt without the 
37. Fault or Knowledge of the Perſdn making rhePromi. 
* P. 18. 1. ſe, there is nothing due. And it a Houſe 4 already 
37. burnt is purchaſed, nothing is fold or paſſeth in the 
Bargain; yet tho the parts of a thing are changed 
it does exiſt in Law, and ſeems to be the ſame; 
*D. 5. 1. 4s An.“ Army is the fxme, tho many Perſons come 
76. into the rdom of others removed; and @ Ship is 
ſtill rhe ſame, tho? by frequent Repatations none 
of the firſt Materials are remaining. 
2. Things ought to be certain, and capable of 
— zn So ff bf rhe Senſes or Underſtanding 
f 24 45. 1. Thus it not appear in a *Promiſe,. what, 
what fort,” how much is promiſed, it can take no 
effect by reaſon of the i incertainty. 
3. Things ought to have ſome Value or N fe, el. 
ther from cel. Profit or Pleaſure, What is 
| to no purpoſe, or very mean , ought nor to be regarded, 
rp. 34. ;. So it a © hor gives in Legacy to his Creditor 
25. the Debr which is due to him, the Legacy is 
void. And if à Man ſues: for a petty trifling 
d 2 25. 1. ſum laid out in Reparations, his Demand ſome- 
times ought not to be countenanced. 

But in directing you more particularly to the 
Rnonledpe of ils 1.80 nd Object of ene Law, [ 
_ ſhew, Firſt, The Diviſion of Things a 

ey appertain to the Patrimony or „ 
fog — and as they are out of their Patri - 
or Property. Secondly, The Diviſion of things 
28 2 ey are corporeal and incorporeal. Thirdly, | 
will ſet down'the ſeveral ways of acquiring by the 
Laus of Nations. And, Fourshly, rr of 
| acquiring. the. was W e 


I Since 


- 
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Imperia or Civil Law. 


® — 
3 — _—_ 


_ 


Ps, 8 


J. Since a Community of Goods is impracticable, 


in as much as ſome Men are naturally more Ambi- 
tions than others, and all Men would not be e- 
nally induſtrious to the raiſing of the Common 
Cres nd muſt * fes diſtinct Property. And 
therefore we ſay thoſe things are in our Partimony 
which any way may belong to private Perſons, 
and are in Common, whether corporeal or incor- 
poreal, and for the recovery of which there is an 


ion, of Exception for the defence of the Poſ- 


ſeſſion. For the word Patrimony here is taken 


; 


gemrally and not in its ſtrict and proper ſenſe, 
vhen 05 fignifies that Eſtate only which was deri- 
TT TOTS OY 
Of things that are in our Patrimony, we are 
ſaid to have Dominium, which alſo largely taken 


is a Right of Diſpoſing or Claiming any thing cor- © 


porgal or incorporeal, unleſs the. Lam or our \own 
Agreement does binder it. This Domimum is ei- 
ther Diredlum, where one has the Propriety only 
without the Profit; or Uzz/e, where one has the 
Profit only without the Propriety, and pays fome 
Acknowledgment for it. 
and Profit are veſted in the ſame Perſon, he has 
Plenum Dominium, or as the Feudiſts call it Allodium, 
which is not ſubject to any Condition or Charge. 
He that has plenum Dominium does poſſeſs, and is 
in poſſeſſion; for one may be without the other, 
ſeeing to poſſeſs ſignifies the Right, and to be 
in poſſe lion ſignifies to be fo in Fat? only without 
a Right. - Corporeal ng bare ya poſſeſſed ac: 
cording to their different Natures, as a Houſe by ly. 
lag in it or by Keeping rhe Keys of it; Catrel by be- 
ing ſhut up, or by being guarded in the Fields; 
Land by manuring it, Cc. Incorporeal things 23 
an Office, 1 ent of Toll, Cc. by the uſe and ex- 


ecife of 4 


. 
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ul 


Bur when the Propriety 


A No 


Patriminy 3 
or Property. | 


a *® + 


i D. 41. * 
32. 1 


* D. 41. 2. 
10. 
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New inſtitute 
AD. 41. 8... N Later ene ge 4 5. | 
+1 & 451+ rention to poſſeſs, and an actual Seiſure or Enn 

into part at leaſt in the name of the whole; but a 


4 44 0D 9% ey 
s 


* wy 
— 
S ee Re. 8 » 


p. 41. a. Foſſeſſion may be retained by an x Intention only to 


3. 8. retain itz for: noone: is obliged to, be .conſtantly 
3- 6. & 8. Declaration of the Mind to have it ſo, altho' the 


N 


Poſſeſſion is afterwards actually continued, /ed 
e ee e do D 361 l n en 
* D. 41. 2. Tay or more Perſons cannot wholly poſſeſs the 
34. & 5. ſam thing at the ſame time with the ſame ini 
of Po lion; but with a different kind of Poſſeſ. 
ſion they may do it. The one may poſſeſs it C. 
viliter the other Naturaliter, that is, as before. 


mentioned, one may have the Right only, the o- 


= - 


ther keep the Poſſe/fior. At an es to 
PC 4.27% A Paſſion may be gained by Proxy. as well 
z. as by our.own, Preſen eee. 
4. 15.3. A Poſſeſſion may be * continued by Tenants, Ser. 


; 


vants, by. thoſe. to whom the thing is /ent, of 
with whom the thing is depaſited; for theſe may 
poſſeſs in the Owner's Name. 
It is very advantagious to be in poſſeſſion, tho 
you have no Title, therefore there is deep 1 
reat Conteſt, for this Advantage. For the Proof 
yes upon the Perſon that would come in upon 
. 4. 15. 4. the Poſſeſſor; wherein if he fails, the Poſſeſſion 
continues till the true Title does appear; and it 
the Proof ſeems dubious, the Preſumption of 
Right ſhall be for the Perſon in Foſſeſſion. Beſides 
there is this farther Advantage that the Perſon in 
poſſeſſion may defend himſelf with the mean Pro- 

firs of the Eſtate. ee e Ya e he 
That your Notion of Poſſeſſion may be diſtind 
temember that all Poſſeſſion is either by the Pro- 
prietor himſelf, or by others with his Conſent, a 
in lending, letting to hire; or by others againſt 
his Conſent, as by Thieves, Intruders, Oc. Tho 
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cquired without an Te] 
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to 70. Perſon or Number of Men. 


built, belong to particular Perſons by Occupancy, 
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11 Law, 


Imperial on Civ 5 


in Property of ſingle Perſons: i Thoſe things that Yu 7 
are gut C be and cannot be poſiefled * err. " 


by fingle Perſons, are Things Common, Fuolick,iof 
4 particular Community, and things that belong 
1 11 


1. Res Communes ate thoſe in which no Perſon has 
a Property, neither can any one be Maſter of them, 
or deprive others of the uſe of them. For by their _ 
Situation they ate common to all, both Man and *& 2+ 1: 3. 
Beaſt, as the Heavens, Stars, the Sea, Air, any © & 
running Water, and the Sea Shore, which is all 
that Ground which the Winter Tydes can cover. 
But the dry Lands which keep the Sea within its 2 
Bounds, belong to the People of that Country 
where they lye. Hence it is lawful for every one 
to fiſh, in the Sea, to make uſe of the common Air, 
to draw or drink any conſtant running Water, to 
make uſe of the Sea Shore to dry Nets or to 
build Huts or Cottages 5 it; which being 


and ought not to be invaded by others. In this 
particular caſe the Ground follows the Building. 
[Thus the Veretians pretend to be independent of the Em- 
pire, and a free State, acknowledging no Superior, beeauſe 
their City is built in the Sea, and upon a Soil that had no Pro- 
prietor. But now by immemorial Cuſtom, long. Poſſeſſion ind 
by Leagues and Treaties, ſeveral parts of the Sea ceaſe to be 
Common, and have particular Proprietors. The Dan? claims the 
Dominion of the Baltick ; the King cf Great Britain the four 
Sas which lye round his Iſland; che Venetian, the ddriatich, Orc. 
2. Res Publice are thoſe things which belong to 
lome certain People, or to thafe ro whom the 
Regalia appertain; but the uſe of them ought to 


be common to all Men of that Nation; as the pub- - 
lick Money, High-ways, Ports and Rivers. 


(Such Rivers as the Danube, Rhine, Thames, tc.) | 
[a 6 + And 
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66 New 'Inftitute of the 
Os "SLE bee! 
72.14: And therefore the * right of failing and fiſhing | 
&'5- is publick in ſuch Rivers and Ports, as alſo the | 

- - .uſ& of the Banks of Rivers to unlade Burthens on 
them ; to tye Cables and Ropes to the Trees 
gtowing on them; tho' the Banks themſelves, and 

the Trees belong to thoſe to whoſe Eſtate they 
are joyned.” 59 ng erarkyg 
| {But by the Law of England the Property of all publick thi 
3166, 5 Cl the Kin PROSE that SY . 
_  .,+ +, otherNations in chole that haye the ſupreme Power. Perex. c. i 


++ > 3 mT 


Altirvione. in fin.) © | 
o D. 48. 8. It is not lawful to erect Mills or other Build 
5. f. ings on the Rivers without a particular Licence. 


The antient Eſtate and Demains of a Crown, 
and thoſe things newly aunexed or daily arifing to 
the Exchequer, are alſo things pub/ick. For Com- 
'monwealths are to be ſupported as private Fami 
lies, and mult take account of Receipts and Dit: 
burſements, and manage its Stock with Care and 
Frugaliry, if they intend to ſubſiſt with Charatter 
and Reputation. . | 
ZErerium formerly contained the publick Money 
* FRE of the People, and F:/cus rhe proper Money of 
k 8 the Prince; but the Diſtinction began to ceak 
. 15. 3. 4s Monarchy prevailed in Rome ; and now. Fiſcut 
only contains the Publick Money, and is different 
from the Parrimoniale of the Emperor or Emprefi 
P. 45.14. or from the privy Purſe, yet all have the ſame 
G1. * Privileges, 178. of ” Preference in their Debts; 0! 
vg. g. “ having a, Pledge in the whole Eſtate of their Ol 
2. ficers from the time that they begin to manage 
C. 10. 1. 1. their Revenues; of beginning theit claim by Exc. 
7710.1. 3. rut ion, or by * feiz ing of the Goods of thoſe that 


15. 6 are indebted tg hen. 

C. 11. 6, The antiem Lands and Eſtate of a Crown may be 

2 let out to * hire, but not alienated. The Rente maj 
#. 2. 56. ariſe from Mines, Fiſhing, Saltpits, con 

5 | 5 


rr 


# 


— öuì'ꝛ z 
Bac. the Exchequer it ſelf is free from all Pay- D. 32.49 
ments of Cuſtom or Taxes; and all thoſe who 
export their Effects upon publick Affairs (as for 
the i Armies, c are free from Cuſton. P. 39- | 
Things newly . fail ariſi e the = | 
Exchequer, are Forfeitures, Fines, Eſcheats, P. 39. 4 
&c.. a dien are paid their juſt Debts; Ne 1 16 
+ for. that which remains after Debts paid are only C. 16-16. 


ing WY the Goode-of am Man. Theſe may be aliena- .. 
00 ted by the Prince as his own private Money, D. 49.14. 


which he bath by Succeſſion, Legacy, Gift, Ce. for 11. 
they were never annexed to the Crown; and if 
they cauld / not be alienated, in proceſs of time 
molt. of the private Eſtates of the whole Nation 


ron, would be twallowed- up in the publick Ex. 

8 to cheque. Bt 2 e n. 
om. Res Linrotrfel 11% 27% thoſe things where the 7. 2. 1. 6. 
am. Eroprietv 1=iongs to a particular Community, but. 


Dit- the uſe of them is free to all Perſons of that Body 
or Community; as the Streets, Theatres, the 


aQter place for Races, Market places, the Courts of Ju- 

ice, the Common for Cattel, C. 

ms Li. ante, Of Corporations. } 1 

ceale But the Stock of Money or Patrimony belong- 

1fcu ing to any City or Society is not to be uſed by 

erem i every fingle Perſon; bur is to be diſpoſed of bß 
the whole Body, and is to be acquired by thoſe 

lame I ways, as Dominion and Poſſeſſion is gained by 

r 2. 18. 1. 

4. Net gallus (or things which are not the 6. 
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anag WF Goods of any Perſon.ox number of Men)..are thoſe , 
1 that are of a 1 dib , Right 3 for Derelicts, wild " J. 2. 1. 7. 1 
A. 


Beaſts, Birds, Fiſhes and Pearl ſound in the Sea, or 
Treaſure found in the Ground, Heredias jacens, 
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er an Tiheritdhee tying,” more it de entred on rr 
gan pröpriated, are "hor to be recköfſed under this 1 
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a bp, Things therefore of 2 divine Right 

are thoſe nat are exempted from the wrot\ſtuvue 
Uſe of Men, and are in a manner the Property of 
God only; of which there ate three ſorts Res Ss 

5 a: Res edge, Rev) Sundl... 

* -QL Res ſacræ, things facred, which were duly. 5 
1 3 513. | pablickly confectated to God by the Prieſts; a 
ot D. 1. Churches and their Ornaments, Chalices, Boobs, 2 
9 f. Ph heſe are forbidden to be lienated-or pawned, 
1.8 unleſb for the Redemption of Captftes (tot Man 
ity of greater Value chan inanimate! rffings): unless 

alſo for the Relief of the poor: in dme of great 
Famine and Want, or for paying the Dehts ot the 
Church, if a Supply cannot he raiſed otherwiſe, or 

c. 1. 2. upon Ather Cales of v neceſſity or great Advantage 
21. cum. to the urch it 2 t. ſelt. In 2 Alienation the 

2 Kt Cuiſe mult be fili examined, and the Detree of 

the Prelate intervene, with che Cotiiene of the 


whole Clergy or Ch pter ? 0 Stu 57 


[Tf the A'fenation is made without theſe S lemt ſties, by the 


"Cap. omnes Canm Law the Puniſhment is Es e mmmunication, as avainſl 4 
Eccleſiæ. facrilegicus Perſon ;. bur by the * Cat e Church. fal 
17. J. 4. claim the things alienated with vr paying back the None 
C. 1. 2 which was the Price or Coniideratibn% and the Buyer mu 
auth. qui take his Reme cy againſt che Perl-n ch at alic nated them.] 

Yes. 115 1 ON 15 017 57 3 

If a Church once conſterwed ro God Hills or 
N 18. 2. is Fulle. down, yer the Place and ? Ground re. 
73· mains facred and cannot be fold ur ee to pro 


fane UI fes. 21 "I ; I | j N 171071 f 60 1 


1 


There. is an Example of che Dedication of Temp le in | the 
1 King. 8. By the Laws of England, Chut mY and Churchyaras 
are "M the property of the 'Plrſon,” Fikch's Law 131. 1-Tilt. 341. 
a. ty; b. and the Ornaments of Churches are in the Ederchiveden 
for, che ule of the Ot Os hebt 5 tet Counſ. t. 1 2]. 


mal Lagot Stute 


102 


” A\\ Fy 13? 


in. Res e ho Rel, $708 ings, are th % 
3. 1 Dh into whic OY che + rincipay, part of 


T: i & hy Body, e Bones or: All Ga 11 


5 — i 
uv : 
w . S- — — 


K © A — 


— 


Tables, 


* « ad 2 

ay ** ky vr 4 

F "Py , 99 9 9 

—_— 1 4 as * * 9 7 * 
. 4 | 


— _ tl. A — 


— : = oy —; — „ 
. Imperial or Civil Law. | 
Man are brought to be perpetually buried there 
by kim that has a Right to bury in that place. 

Every private Perſon may make a religious Place 


of his Own Authority, provided he has the whole 


Right of the Ground in himſelf, or Leave from 
the Lawful Owner. For it he has hot plenum Do- P. It. 7 
minium, or the Conſent of all Parties intereſſed, 5 1. G.. 
he cannot do it; neither it the Ground is in Part. 
nerſhip;can a dead Body be buried there without 
the Conſent of his Partner, unleſs ir be the Bo- D. 11. 7. 
dy of che Partner himfelt. The Ground dia- 4; | 
cent to the Grave is not to be accounted religious, „. 
but may be uſed and manured. As a place is made | 
religious by burying the dead Body, fo by ta-“ P. 11. 7. 
king the Body away it ceaſes ro be religions. 4, 1. 
But it ought not to be removed without the De- P. 11. 7. 
cree of the Prieſt or Command of the Prince. 

It is obſervable that by the Law of the twelve 


[Cic. lib, 2. de legibus, ] p 


and by other Laws afterwards, it was forbidden ; b. 47.12. 
to bury dead Bodies within the City;; therefore 3. 3. 
— Antients had their private Sepulchres in the 

tetds. 575 


[Bur at this Day Church ards are provided, and the Churches 
themſelves for Burying places; and by the“ Canm Law no > Cap. ad 
Ground is to be accounted Religious, unleſs ic be made fo by hc. de reli. 
the Conſecration of the Prieſt.] = gioſ. Domi. 

W bus, 

He that lays a dead Body in the Ground of a- 
nother. Perſon without his Conſent, will be © for- D. 11. 7. 
ccd either to take away the Body, or pay the Va- 7 
lue of the Ground ſo appropriated to a religious 
Uſe. And if any Man is hindred from bringing the 
dead Body into his own Ground, he has like- 9 D. 11. 3. 
wiſe his Action; for dead Bodies oughc not tos . 
de hindred from Burial, or oe upon any account, 


3 no 


* * "= + y I": * pe —_ 
| 9 * „ * a * * . . * "= 
i * \y * 0 g wa N 44d. of * 1 0 2 * «> E. 45 K 
* & 1 
43 * b [ * PL 
» = - = 
x . ——— 
2 Pp # _ "oy ©. 898 2 OY PET „ „K 
a 
N * 
0 d * « . 
* . 
1 "= | ate of 
* * E 4 . 
þ y I * . — * — - — * : 
4 
* % 
'Y Y — - 
” : 82 : 
„ * 


. a 3 7 

* q £ 

n * * 
oF l 


* 4 £46. .k 892 ” 
1,” l N * * 
n en 
9 o „ 


* „„ OD 2 — 


. 
2 
a — . 
393 
* = 
* 


1 *X.116.c. no not lor - Debt, as vulgarly ſuppoſed which 
ſeemad toi be allowed by the Laws of the 


1 twelve 


tien ore is 
8 TV (031 ia 3 SIS l 
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5. ++. , „ Such religious Acts wete Id far fayouted, tha 
1% „funeral Charges, tho' expended by a' Stranger, 


* D. 11. „ mall be allowed out of the Eſtate of the deceaſed 


45.  * © © before all other Debts. And this favourable Al- 


_. .*. Fowance is wont to be extended to the Debrs con- 
0 1. Hated by reaſon of is, all Sende vi. 10 th 
ALL Debts due to Phyficians, Apothecaries and Nur. 
ſes. Alſo ſuch a decent Reſpect and Reverence 

was always paid to theſe Solemnities of a Funeral, 
that ir was not accounted. lawful to ſue or ſerve 
116. any i Citation upon the Kizdred or familiar 
_ Friends of the deceaſed Perſon within ten Days 


3 Nov. 
c. 5. 


after his Deceaſe. ; 


But the Law of England makes no ſuch Allowance for Debts } 
contracted while the Perſon was alive; nor does it treat the 
Kindred of the Deceaſed with ſo much tenderneſs; and indeed 
Religious places for burying, are either in the Property of the 
Parſon of che Parith, or Churchwardens, or may belong to ſome 
ether particular Proprietors, and are «ſcarce diſtinguiſhed from 

- things ſacred. Degg. P. 1. cap. 1222. 

In Holland ſacred and religious places are not diſtinguiſhed 
from places of common uſe, for their Temples and Sepul- 
chers are not conſecrated, and either belong to the Community, 
or the Perſon that built them. Creœenw. h. t.] | 


Sante res are improperly ſaid to be. of a divine 
Right; for the word Sanium is here to be taken 
in a reſtrained Senſe, and not to ſignify every thing 
. 1.8.8. that is holy. Martian deſcribes it to be * 7h 
which is defended and guarded from the Injury 

Men. 36 Of ba 
ID. 50. 7, So Embaſſadours are by the Law of Nations 
37. © © accounted Sanfi; for there is an abfolute Ne- 
_ - ceſſity of protecting them, becauſe every thing can. 
not be tranſacted by Letters. *. [Bu 

| ; : 
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[Bur if Embaſſadours do ſubject themſelves to Foreign Prin- 
ces by the Commiſſion of great Crimes within their Territori | 
it * ed _ ey ought 1 3 

at Prince; tho o more zudiciouſly u t they ought 
1 be ſent home and puniſh'd by their 6 5 Laws.) | 

Ulpian more properly defines ſanTum to be | 
" that which is neither Ne nor „ eee, but P. 1. 8. 
confirmed and cftabliſhed with a Penalty or San- 9. 3. 
tion. Thus Laws have their Sancfion or Penalty 
againſt the Infringers of them; and the Walls and 
Gates of the Roman City were not to be violared, 
for it was Death to damnify them, to break =D. x. 8. 
them down, to go over or ſcale them 11. 


On this account Romulus killed his Brother Remis at the firſt 
building of Rome for leaping over the Wall; raking this Oppor -- 
tunity to be rid of his Rival. | eee 

And I doubt not but (in time of War eſpecially) the pulling 
down any part of the Wall ot a City, or the ſealing it may de 
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0f things Corporeal and Incorporeal; and 
therein of Predial and Perſonal Ser- 


Dices. 


"THE ſecond Diviſion of things is that they 


are either Corporeal or Incorporeal. Core « 1,2, 2. 


real are thoſe that are moveable as Silver,  -  - - 
Gold, Rouſhold Goods, Cattel, Trees cut down, 
Fruit gathered, c. Or immoveable as Land, Mines, 
Houſes, and the ſeveral fixt parts of them; Trees, 
| a 41 Corn, 


- * of 
1 , 
2 4 
= 
= by 
= 4 
N __ : 
* 
= 
ou F 1 
” 
"2 
. 
* N ad 
a * A 
= 
4 
_ —< 
a 


op 
„ 
= — 
1 # N 
- <= p 
„ 
Y 
.- 
* * 
— 
"x 
_.- 
U 


9 

4 * q l N 4 9 Lam "I" * g 
2 N * ww N Fg _—_ : * 

1 2 RF". wb TIO] "ag 4 K 4 * 


New luſtitute of the 
Corn and Fruit not yet gathered, Cc. Theſe may 
be touched or handled, and are ſubject. to the 
Senſes. Iacorporeal are ſuch as cannot be handled 
or ſeen, but exiſt only in the Mind, as Services, 
the right of Inheritance, Obligations, Aclions, Cu. 
Roms, Preſcriptions, and many others. We fhall 
_ ...*.,_ only ſpeak of Services under this Head, leaving the 

'*** * _- Other Particulars for a more proper place. 

_ Servitzs, à Service, is a. Right by which one 
Thing is; ſubject for 2 and Conveniency to ano- 
ther Thing or Perſon, contrary to common Right; 

And not where one Penſon is ſubject to another 

Perſon, as was mentioned in the firſt Book ; tho 

according to that Pattern theſe Rights ate called 

Services. apt bali 

p. 8. 1. 1. II. Of Services, ſome are Predial, ſome Per. 

Of Predial ſonal. _ a 2 

eros. Fredial or real Services, are Rights * which ont 

2. 3˙ 3. Efate owes 10 another Eſlate; as becauſe I am 

Owner of ſuch a Ground, J have the right of a 

way thro* the Ground of another; or becauſe J am 

oſſeſſed of this Houſe,” my Neighbour cannot 

t out a Window out of his own Houſe towards 

me, or build his Houſe higher without my leave. 

Here one is the ruling Eftare, the other ſubject to 

the Rule; either to/uffer ſomething from the other, 

or not to do a thing without the leave of the Ownr- 

40. 7. 6. 5. er of the ruling Eſtate. Both theſe Eſtates muſt 

be in diſtin Proprietors; * for a Man's. Eſtate 

cannot owe a Service to himſelf. And as Eſtates 

are either Rural as Lands, Barns, Stables, Cc or 

City Inherirances as Houſes tor Habitation; fo Pre: 

dial Services are ſubdivided into Raſticas ©” Un bu 
nas, Rural or City Services. 1 E 

4.3. 1. J. Raſticæ, or rural Services, are, 

b D. ö. 3. I. ter, à Right for a Man to go on Foot ct 

7. Horſeback, or in à Sedan, over another Man's Land 

5 „ 1 7105011731 att agg 221.28 

: 2. Adi 


1 ö * b | 


Imperial or Civil Law. 
2. Alus, a Right of walking, riding, driving * Bid. 


Cartel or a Cart over another's Land. There may 
Alus alſo without the right of driving a Cart. 


——— — 


3. Via or Aditus, a Right of Walking, Riding, « pig, 
driving Cattel or Carts, and alſo of drawing 
Stones, Timber, and even of leading an Army, fo 
ir be done without Damage to the Corn or Grafs, 
within a * ſpace conſiſting of eight Foot ar leaſt » p, g. 
ſtrait ways, and of ſixteen foot upon Turnings! '*- 8. 
Crhis with us, is either the Kings Highway, or the common ** * | 
Streets.) | 


Fx *? 


The ſpace of other Services of this Nature ate, p, , . 
not ſo determined by Lv. 13.2. 
4. *'Aqueduttis, or a Right of OT 1 2.2, 
by a Pipe or Rivuler thro' another Man's Land to 
my own, without prejudice to Navigable Rivets . 43.1% 
ot any other Man's Eſtate. 1 a, © EE 
5. A ® Right of drawing Water and of watering 2 
Cutel, a Right of Common, and of Paſturing, * of 3˙2 
Hunting, Hawking, Fiſhing, of making Lime, Dig- © 
2ing Gravel, Chalk, Stone and Sand, for the uſe 
ot my Eſtate; but not for other uſes, as to p. 8. 3. 
make earthen Veſſels, &c. For the Service mult be 5. & 6. 
made uſe of only for the profit of the ruling 
Eſtate. AE * 
Urbane, or City Services, belong to Buildings, p. e 
and Houſes erected for Habitation of Men, and not 198. 
tor Corn or Cartel, unleſs they are as * Out houſes * D. 20. 2. 
to che principal Manſion: Of this Nature are 4. 1. 
Gardens made for Pleaſure, and the Ground p. go. 16. 
appurtenant to it. They are called City Services, 198. 
tho the Buildings are in Villages and in the Country, 
for it is the a ſe which the Buildings are put to that 
makes them either Rural or City Inheritances, and I 
not the place where they ſtand. Theſe — of 
| | ity 
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City Inheritances are either Affirmative or Negative, 

whereas [Rural Services are Afirmative only. 

The ; 4firmatzve:: Services are: 1. That the 

Wall of my Neighbour's, Houſe ſhall bear the 

*D.8. 2 Burthen of my Building, and which he ſhatl be 
„„ [i 156 nu bl + * 

. fl. 2. 2. 2. That he ſhall be bound to build his Houſe 

higher to defend mine from Wind and Weather, 

where perhaps he was: before reſtrained of his Na 

. ...,, . {tural Liberty to build as high as he pleaſed by the 

© ,, Governouts, of the City, who often enjoyn Unitor. 

e p. g. 1. mity in Buildings. Theſe Services are contrary to 

15.1, the Nature of other Services, which conſiſt only 

in ſuffering, or in an Obligation ot to do, whereas 

„N. 5. a. 2. 3. That a Neighbour ſhall ſuffer me to fix a 
Beam or piece af Timber or Stone in his Wall. 

. 1 That my Building may project, ſo as 

Catts and Cartiages fhall be forced upon his 

: Ground. en 
Bid. 5. That the Eves of my Houſe (called Suggrur 

dete or Suggrundia) may hang over to protect my 

oon Walls from the Rain. 
il. 6. That I may turn the Droppings of the Eves | 
of my Houſe on my Neighbour's Houſe or Ground, 
or that I may receive the Droppings of his Eves 
into my Ciſtern; which may be beneficial where 
there is want of Water. | L 

*D:8.7. ). 7, That my Sink or Gutter ſhall run thro? his 

"SUE JECONID 11247: + 13434 54 2 
2.8. .. 8. That J may beat out what Lights and Win- 

' __ dows I pleaſe againſt him. 

b. 9. 2. 9. That I may have a clear and pleaſant Pro 
15. ſpedt from my Houſe. 
*7. 2.3. 1. 10. That I may have a Way or Paſſage thro che 
7 5 8. 9 bay 3 — — — os 2 

aAand Country Services, yet when applied to City 
Ilnaheritances, they are City Services; a 


4 n R 5 % * 
. . : y ö N 2 9 a 9 2 - © "om 
* * 1 1 a I : * 8 ** * * E _ N 
* 
2 7 rr re my 9 9 — p e 

* . = 

6 - 
Z S. 7% Ss » » „ 7 : : - 
—— — * 


— ä́‚— —_ * „ a >. 


: * * ary BIR... a £ ee "x ah "7 
* 6 ü | 8 oY * 
* * * | 8 5 
* * 


— 0 * ** . 0 * * 4 F 1 111 ” " QT N * 4 5 . A * "of a Wt i. 
— oe — oy — = I 2 23 Ht 23 Y 
© * * . o ” 
3 erial oV Civil La 
% VLam 
1 0 9 * © 
' \ 


4 ba F = . 5: * * 
* 844 1 bh 4 hd , 


laſt Inſtance, it often happens that one Neighbour, 

may ee s of another to his own: m 
Chamber, c. | it 1236681 

The Negative. Services are: 1. That he; ſhall . 


LAY + 
— * 


| apt ruro the Droppings of the Eves of his Houſe K .f. 


2. That he ſhall not darken my Windows by Lia. 
mic otherwiſe. 1 3 | 
3. That he ſhall not [hinder my Proſpect by iD 2. 


building ot planting of Trees. 
4. That he ſhall not make any Windows to o- 
verlook. me, and by that means take away the Pri- 
vacy which every Man deſires in his Dwelling. 


If I have no Service upon him in this Inſtance, 


he may make as many Windows as he pleaſes, at 
but then I may erect ſheds againſt them and ſo 
make them uſeleſs, except the Windows have 2 


been time out of Mind. 2111 4 
[This where practiſed. Vide Perex ium in Lib. 3. Cod. tht* 
34. Num. 18. | 73 
5. And laſtly, That he ſhall not build his Houſe c c. 3. 24; 
higher without my leave; otherwiſe of Common s. 
Right, he may build as high as he pleaſes, "tho! »p,g, 2. f. 
my Windows are darkened by it. Yet he ought... 
not (generally ſpeaking) to build contrary to dhe c. 8. 10.1. 
form of the antient Building, or exceed the uſual | 
Height, neither ought he by any new Erection to 
hinder , the Wind from coming into my Barn c. 3. 34: 
which is neceſſary for the winnowing of my Corn. 14. . 
But if it is Controverſy to what heighth the 
Building may be eredted, ir muſt be decided by 
the Local Laws; and if there are none, the whole 
matter ought to be left to the Direction of the a 
Judge, who muſt. ® enquire how the Buildings c. 3. 34.1 
have been formerly, and have an Eye upon the“ C. 8. 10. 
Form of the Neighbouring Houſes: If any thing = 


is done contrary w it, he may W 


do its proper Form, and pull down that which wðaz 
C. 3. 34. irregalarly built, at the Charges of the Perſon 
5. that erected ir. ee 
of em II. Per ſonal Setviees are thoht Servits which ar 
Services.” dut from'a thing to a Perſon. By ſomeè theſe ate 
called mixt Services, and they are many and vari. 
© ous, but without any certain Name, except three, 
which are called U/ufru#, Uſe, Habitation. 


.J. 1. 1. I. Uſufrufus is 4 Right of ' uſing and: taking 


all manner of Profits of a Corporeal hing belong. 

ing to another Perſon without Diminition ot Pre. 
judire to the Propriety of it. It eannot continue 
e D. 45. 1. for a longer time than the Life of the Perſon 
38. 10. that claims this Right; It certainly cannot be tor 
ever. But if the Heir of the U ſufructuary is no- 

© D. 7. 4. minated alſo by the Teſtaror, Tuo UI ſufructs ate 
5. appointed; for it cannot come to the Heir by Def 
P. 7. 2. 1. cent; and it it is given oynt iy, the Survivor thall 
p. 7.1.4. have the whole. It may be conſtituted for à /eſs 


*C. 3. 33. time than the Life of the Uſufructuary, upon Con- 
12. dition and in a certain manner only; but whoſo- 
n. . 12 ever has this Right, may take to bimfelt * all man- 
7. & 9. ner of Ports ariſing out of the thing, and diſpoſe 
P. 7. L of thoſe Profits as he pleaſes, by - felling or let. 
12. 3. 1018 to hire, Ic. as much as the Proprietor him- 


ſelf might have done, it the Profits of it had not 
been given from him. Yer the U/ufru#ucry (hall 
*D. 7.1, ſtand to ſmall Repairs to preſerve the Buildings; 
75 „ be ſhall pay the“ Taxes and other Duties lay d up 
7. C 25. 3. On it, unleſs there is an Order by the Teſtator or 
ſome! Agreement to the contrary. He ought not 
D. 7. 1. to cut down * Timber Trees unleſs for Repairs; 
15. %. . nor Trees bearing Fruit, tor hereby the Proprictor 
4557. f. would be injured. -* It he builds upon che Eſtate, 
13. be cannot afterwards take it down. 
ase muſt take Care of the Cartel that are fick, 
n We »recrair their Number if any die, plant young 
68. 1. L. 2, Trees in the place of thoſe” that are fallen, * 
1. 38. 28 | cy 
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Imperial or Civil Law. 
they fall by an inevitable Accident; and in general 
muſt act as a wile and prudent Man would act up. D. 7. 1. 
on uch an Fſtate. And becauſe the UſutreQuary 9. & 63. 
cinnot claim the Profits ot the Eſtate or thing, | 
unleſs he has actually received them and ſeparated = 
them, as Corn and Hay from the Ground, Grapes 
from the Vine, Wool from the Sheep, Milk from 
me Cow, Cc. therefore if he dies © before they 97.2.1. 36. 
are ſeparated from the Soil or Thing, they ſhall not 
paſs to hie Heir, but thall belong to the Proprie- 
tor; for by the Death of the Uſufructuaty the Title 
does vaniſh ; ſo that he cannot have a proporti- * D. 23. 3. 
onable Rate according to the time that he was in 7 
Poſſeſſion; neither does this ſeem unjuſt that the 
Proprieror ſhould: rake the Product of the Pains 
and Labour of the Uſufructuary, ter on the con- 
trary the Uſufructuaty receives all thoſe Profits that 
are not ſeparated trom the Soil or Thing (perhaps / D. 7. 1. 
of the whole Year) tho* his Right commenced at 27. 
the latter end of that Year; yet the Herr ſhall - p. 10. 2. 
claim the Ex pences and Charge which were laid 51. 
out upon the Tillage of the Land; for Equity 
ſuggelts that the Proprieror ſhould not be enricht 
at the loſs. of the .UſufruQuary. Farther, if a 
Tenant has received the whole Profits of the Land 
for that Year, the Heir of the Uſufructuary ſhall 
have the Rent, tho” the Uſufructuary died before p. „. 1. 
the Day of Payment agreed on; for the Uſufru- 388. 
Quary has no more or leſs than if he had held it 


* 


- 
- 


in his own Hands. | 93d) 2 | 
An Ufafſru#.is twofold, Verm (a proper Uſu- 
frust) and q¹νi Uſuſrutias (an Uſufruct impro- 
perly ſo called.) 0 29) 
1: A ue and proper Uſufrutt conſiſts in à right 
oß taking the Protits of thoſe things which do not 


periſh in the uſing; as the Right of taking the 
Profirs of Land, Houſes, Cattel and Bondmen. 
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J. 2. 4. 2. 2. An; © improper Uſutruct is of thoſe thing 
which per1/hin the uſing, as of Wine, Oyl, Ec. allo 
- Money's tor that too by continual Exchange ſeems 
t0; vaniſh from us 3 as if the vſe of ſo much Mo- 
ney for Life were given in Legacy, upon Security 
2 Caution that ſo much ſhould be) repaid- to 
the Heir by the Legatee when he died; or-{q 
upon Caution and Secy- 
2. het at che time of the Death of the Le 
the Value we it ſhould by ran oo the 
eir in Money: f7 te Hrre 110 20 
fonal, Seturien is to be given of 
neceſſity in an improper Ulſufruct, either to retun 
the 20 thing in kind ſafe and ſound, or the V+ 
ue of it when the U ſufruck is at an end; for (au- 
tion helonꝑs tothe very Subſtance of it, and muſt be 
g wen of courſe, unleſs remitted. This Cauſin 
makes an improper Uſufruct to differ from ho- 
rotoing, letting to hire, Ec. for there Caution is 
not ot neceſſity. Now it ſhall not be eſteemed to 
he returned ſafe and ſound, if the Subſtance and 
Form ol it is! changed. which may be done, tho 

> 3 Lp n is impraued and the better n 


8. 23. Cu the Laws of England there i is ſcarce any mention of ſack 

ufructs as were amongſt the Roman. An Eſtate for Life, 

"in Tears or at Will of the Lord, Cr. are almoſt of the ſame 

Nature. But theſe Uſufructs * be created Ae us wk A 
deeement or by Teſtaments. ] WA 


2. Lſus, the uſe of a ching being 2 perſcnl 
= D, 7.8. Service (becauſe due to a Perton)irs a Right of 
1. G 2: uſing -only"a" torporeul thing" brlanging to dalle 

without prejudice to the Propriety of it. This uſin} 

does not conſiſt in taking the Profits, for tho an 

P. 7-8. ſufruct comprehends an Uſe, an Ve does v not 
8 omprehend an Uſufrutt or à Right to mike tbe 
Froßjts; for he that has this Right camot tale 

o J. 2. f. 1. the Profits generally, but only for his daily U/t 
and neceſſary Subſiſtence, according to his Hy 

an 


$4 * ? 


—— Character. He will be reſtrained if he uſe P. 7. 8 
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Imperial or Civil Law. 4, 


22. 2. 


more: But the U ſufructuary may take things for 
Pleaſure, may claim all manner of Profit, and 
make all manner of Ad vantage. 
e that has the Uſe of Land given to him, ma 
take for his daily uſe, and the Uſe of his Family, D. 3. 8. 
all manner of Herbs, Apples, Hay, Straw: and 12. 1. 
Wood, and alſo Corn for Bread- with other Fruits 
of the Land, if he that has the Uſe will bear a pro- 
ee Share of the extraordinary Charges in 
wing, Plowing, and of the Husbandry about it. 
And if the Profits of the Land are only ſufficient 
for the Uſe of his Family, it is equitable that the 
Perſon: that has this Uſe ſhould * alone be at the: D. 7.8. 
Charges of manuring it. When I ſay he ſhall 18. 
take only for his daily Uſe, Ido not intend thathe 
is reſtrained from laying up a Store for a longer 
time, perhaps for a * Year; but if any thing re- D. 7.8. 
mains at his Death, rhe Proprietor ſhall have it, *5 © 
not the Heir. But when he is taking theſe Profits | 
for his neceſſary Subſiſtence, and when he is Reſi- 
dent upon rhe Kees he ought not to be* an Hin- J. 2. 8. 2. 
derance to the Propriecor or his Workmen; neither 
mult he pretend to ſell his Right, or let it out to 
hire, or aſſign it over to others; for this Right is 
allowed only to his own Perſorr, and another might 
be of an higher Character, and have a larger Fa P. 8. 7. 
mily, which would be a greater Burthen to the 12. f. 
Eſtate of the Proprietor: Yer this cannot be a general 
Concluſion, for ſometimes it may appear by Cir- 
cumſtances, that the Teltator deſigned that the 
Uſe might he ſold or ler ro hire; as if the Uſe of 
a * Wood lying afar off (where Carriage would » P. 5. 8. 
be chargeable and more worth than the Wodd it 22. 
RIF) were given by Legacy; unleſs it were lawful __ 
to cur down ſome Wood and ſell it the Lega 
might be to no purpoſe or Ad vamage. And Ii 
the Teſtator ſtrould gire by Legacy the 3 {on 
25 orſes 
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dodut to hire; the Trade of the Legatee is ſuch 


D 


| a Circumſtance, that it may eaſily be believed 

*D. 7.8. that the Teſtator * deſigned they might be let 
12. 4. | ... 1775 E 0 1. 1 214 7 | 

ile that has the Uſe of an Houſe: muſt inhabit 

-- - there himſelf, and not transfer it over to others; 

which is 2 alſo in other Uſes. And excep 

ting the Reſtraint of this Liberty, the Perſon that 

bas the Ulſe of an Houſe given him, has it a 

large as if be had the Uſufruct thereof. And 

tho' it is ſaid that he cannot transfer his right, it 

is not to be underſtood that he muſt live alone 

..- , there; for if he inbabits there himſelf, he may 

Y D. 7.8. let out part of the Houſe upon a Rent; which 

4&8. part would be otherwiſe uſeleſs to him, as being 

too large for his Family; bur this is not a trans 

feerring his Right, unleſs he too forſakes it. He may 

* D. 7.8. receive a Gueſt either tor Money or Friend(hip 

2. 1. (tho' this was doubted of heretofore) as well as 

his Wife's Children, Freemen and Bondmen. He 

D. 7. 1. cannot make a publick Inn or * Tavern of it for 

r3.% the reception of all ſorts of Strangers and Travel. 

lers. It muſt be confin'd to his own Family, 

which tho? it ſhall daily encreaſe afterwards, may 

{till be received, unleſs the Perſon appointing the 

Uſe has directed the contrary. If a married Wo- 

> D. 7, 8., man has ſuch an ule given to her upon ꝰ Condition 

8.1. that ſhe ſhall live- apart from her Husband, the 

| Condition ſhall be void, and the Husband and his 

ep. 5. 8. Family may live with her. If a Virgin or Wi. 

4+ 1. dow has ſuch a Gift or Legacy, the Husband 

| mhEh ſhe ſhall afterwards mairy ſhall alſo be te- 

ceived. {fox 

le that has the L/e of Cattel for Carriage may: 

* D. 7. 8. employ them, not only for himſelf 4 but for his 

12-5 5-& Wife and, Children. He ſhall have the Profi 

i of what they earn, if they are employed 2 

| the 
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on the Affairs of him that has the Uſe of them given : 3 fo 9. 

uch to him. „ e 1 . 

ved Thus the Cattel as Horſes, Mules, Aſſes, Oxen . 

let may be employed to Plow, draw and carry Bur-, D. 7. 8. 
thens accotding to the Cuſtom of the County, 12.3. & 4/ 

able but cannot be let out to hire for the advantage of 

ers; bim that has the Uſe; unleſs the Teſtator would 

cep base it ſo, or unleſs orherwiſe the Legacy would be 

that ineffectual, . to no pur poſe, as above mentioned. 

1 * In the U/e of other Cattel as Cows, Sheep or 

And Goats, he that has the U/e cannot take the Milk, 

„nt Wool, Lambs or Kids; for thoſe belong to the 

lone Uſufructuary; but he may make uſe of them to 

mY dung his Land; and if be takes a ſmall quantity * D. 5. f. 

nich of Milk, it will be allowed of : for laft Wills and 12. 2. 

ine Teſtaments are not be interpreted ſtrictly. Bas | 

any III. Habitat ion is a perſonal Service, and a * Right * I. 2. 5. 3 

Fe of a Perſon to live in the Houſe of another without | 

1 ' Prejudice to the Propriety. He that has only the 


1 Ve of an Houſe, has not ſo much as he that has Ha- 
"Wh brration ; for he that has Habitation may ſell his 


Ke Right or let it to hire, rho? he does not live there 
1 himſelf; which he cannot do that only has an L %. 
— It differs from Ulſufruct, becauſe the Uſufruttu- 


ary may employ the Houſe to other Purpoſes than 
Mo. to live in it; but he that has Habitution can uſe ir 
no otherwiſe than for a dwelling. 


* 0 ö | Yi | \ 1 { | WM: 
the n the Laws of England Die js as large as Uſyfrudt-in the 


| his Cyl Law; and he that has che ute of Land hath che Land it 
Wi. ſelf. 27 H. g. c. 10. Wel BOG won g. 

Bur as to ſuch Vſes and Rights of Habitat ion as were amongſt 
band the Romans, rho our Laws have not treated of them in any 
E le- Particular manner; yet they may be granted and acquired by 


pectal Covenants and Agreements, as was ſaid, of UſutruRt 
nd (as they are here treated of ) may ſerve for che Interpre- 


tion of the Feudal Law.] 4 10 
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CHAP. III. 


How Things or Rights may be acqui- 
red by the Law of Nations, or by 
a natural Right, viz. By Occupan- 
cy, Acceſſion, Tradition or De- 
livery. 


OY 


FTER the Diviſion of Things, as they are in 
the Property or Patrimony of /ingle Perſons, 
and as they are out of their Patrimony; or as 

they are Corporeal and Incorporeal; it follows that 
1 ſhould explain the ways of acquiring Rights or 
Things, Et, By the Law of Nations, Second!y, By 
2 the Civil Law. | | 
=” Thewaysof By the Law of Nations, or by a natural Right, 
4 acquiring ty one may acquire Things or Rights three ſeveral 
| ee jd ways. Firſt, By Occupancy. Secondly, By Accel- 
by a Warn- fron. Thirdly, By Tradition. Which general Divi- 
ral Right. ſion I have made for Memory ſake, but muſt ac- 
knowlege that it is not exact. 
Ey Occupan- I. One may acquire by Occupancy; which is 
ach a Poſſeſfon of thoſe Things that belong to no privata 
Perſon, but are capable to be made ſo. From 
which Divine and Holy Things, and. thoſe of a 
paublick Nature, Cc. are exempt. Under Occapanty 
may be comprehended, firſt Seiz ing or Occupanty 
ſo fpecially named; and ſecondly Ending. | 
L 2. 1. I. Apprebenſio or a * Seiſing, is either of wild 
12. C 17. Creatures or of Things taken in War. + 

| Thoſe Creatures are wild which wander at large, 

and are under no Reſtraint. By which 1 do noc 


mean thoſe Creatures that are fierce and wild in 
their 
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their Natures, as Lions, Bears and Tigers; for 
they continue fo, tho under confinement. Nor 
ſuch Creatures as Peacocks, Pigeons, &7c.. which 
fly abroad and do return again; for he that /e:zes * - 
theſe, and detains them, or entzees them away, is 
guilty of Theft. 


[Tho' they never return again the Owner does not loſe 10 
his Property by the Laws of England, France or Holland. V inii * 
Com. lib. 2. tit. 1. 16. 2 a ; * 


I mean ſuch wd Creatures which live under no 
Reſtraint, and belong to no Ownere | 
Theſe may be ſeized by Hunting, Fowling and 
Fiſhing. | No 
As to wild Beaſts and Birds, they belong to 
the Perſon that firſt ſeizes them, by Huntin 
or Fowling, whether it be in his own Ground 
or in the Ground belonging to others. But E, 
are the Occupant's, if they are taken in the Sea 
and the publick Rivers only; for if they are ta- 
ken in * private Rivers and Ponds, they belong to v P. 47, 
the Owners of the Water. And altho' the Beaſts 10. 7. 
and Birds accrue to the Occupanr, yet the Owner 
may *© prohibit an Entry upon his Ground; which « 7, 2. x, 
if the Occupant will not hearken to, the Owner 12. 
may afterwards bring his Action for that Entry. 
f the Beaſts and Birds are wounded, they are ax . 1 
not ſuppoſed yet to be taken; for many things 13. 
may happen that they may eſcape; and therefore 
they ſhall belong to any other that can ſeize them, 
unleſs there is a Cuſtom to the contrary. And 
indeed there ſeems generally ro have obtained ſuch 
a Cuſtom amongſt all Sports-Men, that ir ſhall 
not be lawful for others to rake away the Game 
which has been before wounded or almoſt run 
down. Of this the Judge ſhal' determine upon 
Confideration' of the Circumſtances of the Fact. 
If a Hawk may be known by his Bells, or a Stag 
| G 2 by 
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by ſomething ' which © he // uſually wore about 
his Neck, they ought to be ſent back to the 
= Owners: Galt a 1036919 

D. 41. 1. Suppoſe a Wolf ſhall take away a Lamb from 
44. my Shepherd, and another Perſon ſhall follow and 
at length reſcue him; it ſhall be returned to me the 
true Owner, if there was any Poſſibility left for me 
to recover it; but otherwiſe nor. The ſame anſwer; 
is to the be made in the caſe of Shipwrackt Goods, 
| and an Action lies for a Recovery in both Caſes. 
fD.4t. 1. If a wild Bealt is taken by a * Snare which! 
35. had laid, and another takes him from me and re: 
leaſes him. It muſt be conſidered whether the 
Snare was laid in a publick place or private; if in 
a private place, whether in a place belonging to my 
ſelf or to another Perſon; if to another Perſon, whe- 
ther I had his Conſent or not; whether the Beaſt 
was ſo hamper'd that it was improbable he could 
get looſe by ſtruggling: If it was in my own Ground, 
or if the Snare was lay 'd in the Ground of another 
Perſon by his Conſent, and if it was unlikely that 
he Beaſt could eſcape, an Action lyes for taking 

him away or for letting of him looſmGGG. 
Under the Conſideration of wild Creatures we 
may place Bees, which are allo wild by Nature, 
therefore if they ſettle upon your Trees, they do 
7, 2, x, not belong to you before you have covered them 
14. * with an Hive, no more than Birds that have built. 
* their. Nelts there, or the young ones in the Neſts 
before they are taken. It is likewiſe lawful for 
any to take the Honey Combs from thence, tho 
as before you may prohibit them from coming up- 
on your Ground. But if they are once hived, the 
Honey Combs belong to the Poſſeſſor; and if the 
Swarm flies from your Hives, they-{till- belong to 
you as long as they are in ſight, and under any 
robability of recovery, or it they continue their 
Cuſtom of fly ing abroad and returniygg. TH 
| . ic 
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[The * Canoniſts allow Fiſhing with Rods to be a proper Re- h C. 11. 86. 
creation for Clergymen, but prohibit them the Diverſions of Diſt. 
Hunting; yet there are Doctors of great Authority on the con- i C. 1. & 25 
trary which allow them that Liberty, if for Health and not de cler. ven- 
meerly for Pleaſure. Panormitan. (& alii. | I. K 2. 34. 
It is urged, that to Hunt, Fiſh, and Fowl in publick places Diſ. 
is originally permitted by the Laws of all * Nations, and confir © 2 
med by the! Civil Law , as convenient for furniſhing the pu- * I. 2. U12. 
blick Markets; and that a Prince is injurious to his Subjects, D. 30 6. 
who makes Laws to prohibit them this natural Liberty, unleſs 6. 
they have reſign d up that Liberty by their own Conſent. But 
it is moſt true that a ſubſequent and later Law of Nations has 
given this Power to Princes as well as immemorial Cuſtom, and 
conſtant Exerciſe of it. For it is rational to ſuppoſe that 
Princes ſnauld have the ſame Authority in publick places which 
are held of them, as private Perſons have in their own particu- 
lar Eſtates. Beſides this Power is for the common Good: Firſt, 
For the Preſervation of the ſeveral Species of untamed Creatures, 
which would be ſoon deſtroyed by a general Liberty. Secondly, For 
prevention of a Neglect in Husbandry and Trades, which would 
ſuffer by ſuch Avocations of the Country People and Artificers. 
Thirdly, Becauſe the Hunting of wild Beaſts and other untamed 
Creatures, is frequently attended by a great number of ordina- 
ry People in Arms, which may be of ill Conſequence to the Com- 
monwealch, I do not apply this laſt Reaſon to Fowling and 
Fiſhing. | Laſtly, Becauſe Quarrels and Conteſts may probably 
ariſe with the Owners of the Soil, and upon Diviſion of 
the Game, where all may pretend an equal Title. There- 
fore what is gain'd now by Hunting, Filhing or Fowling, does 
not belong to the Occupant but to the Prince, or thoſe that 
claim under him; for this Power of the Prince is now allowed 
tarther, even to prohibit private perſons to hunt in their own 
Eſtates without Licence; which ſeem'd injurious at firſt, bur 
now this Law is ſetled either by the general Conſent of the 
Gxners, or by Preſcription which ſuppoſes it. 
By the Statute Laws of England, no Perſon except ſuch as 
are particularly qualified , either by their Birth or Eſtates 
may keep any Guns, Dogs, or any Engine to deſtroy the Game; 
under ſevere Penaltics. 22. & 23. Car. 2. c. 25. 3. & 4. ill. 
Aar. c. 10. c | | 
It is Death in Germany to Hunt in the Woods, and Fiſh in the 
Ponds belonging to the Princes and Nobilicy. Matheus de crimi- 
E045 c. 3. Tit, 1. 5. 5, | | 
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A New Inſtitue of 1 


A Seiſure in War is where not only the Per. 
bean of our Enemies, but their perſonal and mo- 
I. 2. 1. vable Effects are ® acquired to the Conquerors by 

„ Occupancy. Immovable Things as Cities, Towns, 


a ” 1 : 2 
IS Caſtles, Houſes and Lands. do not belong to the 


© P. 6. 1. Occupier, but become the Right of the Pablick, 

I5. 2. & and conquering Prince; who ſometimes did diftri- 

P. 31. a. bute them as Booty to the moſt deſerving Souldi. 

n . ers, and thence ſeem'd to have laid a Foundation 
for the Feudal Law. | 


',[Arthis Day the Perſons of our Enemies taken in War are 
nor reduced to the Condition of Bondmen or Slaves amongſt 
Chriſtians, burjmay be ranſom'd by Exchange, or by Sum of Mo- 
ney, purſuant to the Chartels and Agreements on both Sides: 

Priſoners taken between Chriftians and Mabomet ans are ge- 
nerally ſent and ſold into Slavery; the latter forcing the others 
to ſuch Methods by a barbarous uſage of Chriſtian Priſoners. 

Conſlitut io Caroli 5. Anno 1542: Spire edit.) | 


This Seiſure in Wor is not lawful unleſs the 

p. 49. 15. War too be juſt and lawful, * neither will a Sei- 

. To ſure give a Right ro thoſe things which the E- 

| nemy before had taken from our Fellow Citizens ot 
from our Allies. his 78 


% 


( Somediſtinguiſh between the publick acts of War, and private 
Exploits which happen upon account of che War: That things 
immovable belong to the Publick, it is agreedon all Hands; but ſome 
ſay that if things movable are taken tho upou a publick Atti-n, 
that thoſe alſo belong to the Publick, for that the Souldiers ate 
the Servants of the People, But if there is any Engagements by 
Parties, not publickly commanded, or by Permiſſion of the Supe- 
riors, then the Booty belongs to the Occupants; for in ſuch a Caſe 
they do not act as Servants to the Publick. Such are the Sp ils 
which are taken from the Enemy in ſingle Combats, or far from 
the Army iu voluntary Skirmi ſnes. At this Day it is almoſt every 
where obſerved, that each Man ſnall keep that which he can 
ſeize on, either by plundring in Towns, or by Battels; and tlut 
whatſoever is gotten by the skirmiſhing of Parties, it ſhall be 
divided to each Perſon according to his reſpective Poſt and 

Station.] 1 4 
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Imperial or Civil Law. 87 
Thoſe are called * Enemies (Hoſtes) againſt D. $6.16 
whom the Romans did publickly declare War, or 118. 
thoſe who publickly denounced War againſt the 
Romans; others are rather to be termed Pirates or 
Robberr. 2 BE 

2. Inventio, or Finding (the other Species of Oc- 
cupancy) is properly of inanimaie things, and may 
be confider'd either with reſpett to thoſe things that 
never were inthe Poſſeſfon of anyPerſon, as an Iſland J. 2. 1. 
in the Sea, pretious Stones and Gemms in the Sea, 1% C22. 
and upon the Shore, which by the Law of Nations 
belong to him that finds them, I mean to him that 
hath the firſt Poſſeſſion of them; for it is not f D. gr. 2. 
ſufficient that you firſt /ee them, or firſt move to- 3+ 3. C. 8. 
ward them, but you ought to be the firſt that 1“ 13. 
ſhould lay Hands on them, if Movables, or if 
Immovables, that ſhould have firſt made an Entry; 
or with reſpet to thoſe things which are left by 
their Owners, as Treaſure privately hidden, and 
Derelits 

A-* Treaſure or Money privately hidden of * P. 41. 1. 
long time (in ſo much that the Owner of it 35+ 1. 
cannot be diſcovered) belongs all ro the Perſon 
that finds it, if the Diſcovery was made in a 
Ground that has no particular Owner; as in a 
Religious or Burying place; or in his own Ground 
without Conjuration or Magick Art; for by that C10. 13. 
Crime it is forfeited to the publick Exchequer, 
and the Offender puniſhed with Death. If it 
is found caſually, and by chance in the Ground 
of another (either publick or private) the Lord » 7, 2. 1. 
of the Soil, whether the Pyince or a City or a 39. 
private Perſon, ſhall have half or an equal Share 
with the finder. But if the Diſcovery is made up- 
on à deliberate Search, and with Induſtry in the 
Soil of another Perſon, either publick or private, 
that will alter the Caſe, and force the Diſcoverer 
to reſtore the whole to che Owner of the Ground. 
> To 


+ - g 7 * > F 
p yi — * 7 CS 26. - * 1 5 


2 bY * K. A * 
* F - =—_— - 1% _ * Fg * 3 
a. it * y * TY * ” SC 


J. G: 


J. 2˙1· 47 


* 94 * F 1 * , 4 * a 1 
4 4 pf * = ; ; "A Fe , 2 8888 . * 
5 A —_— 1T {4 EN 4 Tug * * 4 1 * N wy g * * 1 — 4, . hy CI . " 
and 2 7 * 4 9 * a. 8 0 I * ls, | | * * þ ** , l 
a SSERSS Ss * 7 —— . 
* 4 * uo. wad 
= * 1 
2 I — — = 
2 A . . I * 8 . 4 : on - Rs © og 1 5 2 r * . n - 
** * - * * 
q " * £ 
1 » 
= — f A 4 * 
p g p | 9 1 : 1 4 £ 
: v . « "I ks .. 4 k © 5 &% of | A f 1 4 , 
. » 
- 8 
„ — _ 


*D.5.2- 3. To this purpoſe a * Tenant who only pays a ſmall 


it might be hid there by ſome of the Anceſtors of 


1. who hid the Money, and e who is, the Owner, up: 


— 


— 


Penſion out of his Eſtate granted to him for ever 
or who hath a long Term of Years. in-it, is Owner 
of the Soil; and he, not the Lord or Proprietary 
ſhall have the Benefit of the Diſcovery; for ſuch 
2 Poſſeſſor ſhall. have all manner of Advantages 
ariſing from the Eſtate as much as the Proprierary 
himſelf had, if there is no reſervation to the con. 
trary. But, why by the Law of Nations does not 
a diſcovered Treaſure, in the Soil of another Man 
upon Search and Induſtry belong alſo to the 
Occupant, as well as Buds, wild Beaſts or Dere- 
licts? The Reaſon of a Difference in the Law 
ſeems ro be, becauſe in rhoſe Caſes there is no 
Prejudice to the Owner of the Ground, whereas 
a Liberty to dig after Money will create a certain 
and a manifeſt Damage. But then you will ask, 
why is not the whole adjudged, to the Occupant 
only, as other things are when the finding is by 
Chance, as upon Ploughing in the Ground, and 
digging for its Improvement. | take it to be be. 
cauſe Birds, wild Beaſts, Derelicts and pretious 
Stones found in the Sea, or upon its Shore do re- 
ally and truly belong to no Body, whereas cer- 
tainly the Money dug up has an Owner if he 
could be diſcoered; and it is moſt probable that 


the pielent Owner, who in Reaſon may be 
thought to have cond uded that their own Grounds 
would be the ſafeſt place rather than thoſe of any 
EC. ae eee ee AS 
Hence we may apprekend that if it is known 


o 


on what Account it was hidden, (as for fear of 
Thieves, or in time of War) the Finder can 
have no Tide; but if he takes it he has com: 
mitred Theke V 
* Derelitts ate Things wilfully,thrown away 2 
: e e OW £000: 1009 e 
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Imperial or Civil Lam. 
abandoned, with an Intention to leave them for e- 
ver; which by the Law of Nations belong alſo to 
the Perſon that finds them. This Deſcription 
ſeems only to be underſtood of Movables, that 
may be thrown away; yet there is no Doubt but 
that * immovable Things alſp may be Derelicts; . p. 41. 2. 
3s when a Man hath left the Poſſeſſion of his 3.6. 
Ground. with an Intention that it ſhould not be 
reckon'd part of his Eſtate; it returns then to its 
former Condition, has no Poſſeſſor, and by natural 
Reaſon is ſubject to the firſt Occupant. 
We muſt not reckon Things thrown away upon 
Neceſſity, to be Derelifs, as Goods out of a I 2.1. 48. 
Ship in a Tempeſt to lighten the Burthen of it, - 
tho in part it is a voluntary Act; for he that ſei- 
res them on the Sea, or when they are drove to 
Shore, with an Intention to rerain them, is guilty 
of Theft, and puniſhed with a © Confiſcation of all « C. 6. 2. 
his Goods; e neither can the Exchequer in ſo calami- auth. navi- 
tous a Caſe pretend a Title to them. 8983 
Things loſt by Negligence or Chance are not to be t. 5 r. 
eſteemed as Derelif/s, for the Finder in both theſe 
Caſes ought to ſave himſelf from the Iiuputation of 
Theft by giving? publick Notice of what he hath « p, 4. 2. 
taken up; and if no Owner appears, a poor Man 43. 7. 8. & 
may retain them as ſent by Providence, but a rich Man 9: 
would do well to beſtow them in charitable Uſes, 
However it is agreed that the Finder ought nor 
10: demand à Gratuity, if he has been at no 
Charge, tho' he may honeſtly * receive what is vo- £ Big. 
luntarily offer'd to him, 


By the Laws of England Treaſure trove is when any Gold or ; 
Silver in Coin, Plate or Bullion hath been of Antient time hid? 
cen; where ſoever it be found, and where no Perſon can prove 
any Property, it doth belong to the King, as in Germany, France, 

Spain, Denmark. Grot. de jure belli. I. 2. c. 3. n. 7. or to ſome 
cher by the King's Grant, or by Preſcription. For ſuch Goods 
whereof no Perſon can claim property belong to the King, as 
Wrecks, Strays, Crc. 3 Inſt. Cap. 39. . 

ud 
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But if Treaſure be found in the Sea, the Finder ſhall have it 
Wrecks at Sea belong to the Ring, or to the Subject by 
Grant from him, or by Preſcription; unleſs either Man, Bird 
or Bcaſt eſcape alive from the Ship; or unleſs there are ſuch 
Marks on the Goods, whereby it may appear that they belonp 
to any particular Owner that challenge them within a Year 
_ and'a Day after the Seizure. a. Inſt. Weſt. 1. c. 4. | 
yyy che Laws of Holland the Owner is allowd a Year and x 
- + halfto make his Claim, Vinnii Com. Lib. 2. Tir. 1. 8 47. 
So Strays, if they be proclaimed, and are nor challenged by 
the Owner within the Year, they are forfeited to the King, or t 
the Subject by the King's Grant, or elſe by Preſcription. Dr. 6 


Stud. Dial. 2. c. 3. | 4 
But as for Dereli#r, there is no ſuch Law in this Realm; for 
tho* a Man forſakes his Goods or Eſtare, the Property ſtill re. 
9 1 mains in him and he may reſume them.] 
By Acceſſion. II. By Acceſſion Things al ſo may be acquired hy 
i the Law of Nations, when one thing is added to 
to another. And this Acceſſion is either Natura], 
Artificial or Mrxt. 6 B14 99 
Natural, Acceſhons are. 1. By Procreation, 
C. 3. 32- where any Thing is born of our £ondwomen, or of 
B. 6.1, . Other Female Creatures that belong to us; for be. 
2. fore the Young is brought forth it is part of the 
Bowels of the Female and is only nouriſhed by her, 
and while ſhe her ſelf too in the mean time is fed by 
her Maſter only. Tho' others think it more natu- 
ral that the young one ſhould be in Common to the 
Owners of the Male and Female; and that the 
young one is allowed to follow the Female only, 
where the Male that got it is unknown. 
AJ. 2. 1. 20. 2. By Alluvion, * which is a ſecret Addition 
| of Earth ſo inſenſibly, and by little and little 
caſt upon another's Soil, that you cannot perceive 
the manner of the Increaſe, For if the Force of a 
. 2.1. 21. River {hall * apparently carry away a piece of Ground 
and add it to the Neighbouring Soil, it fhall be- 
long to the firſt Owner, till by length of rime, 
and without any Endeavours to prevent it, they 
cleave together and are firmly united. This may 
partly appear if the Trees fixed in the _ „ 
N n toun 
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Imperial or Civil Law 91 
* | — — — 
ve it Ground which was torn away, ſhall ſpread its 
by Roots into the other part. eee 
c 3. By the * r1/ing of an I/and in a publick Ri- . 2. 2, 
elon ver, (not in the Sea, for that as is before mentio- ??: 
Yea ned belongs to the Occupant) which if it be ſixed 
in the middle of the River, and not floating, it 
ſhall be in common to thoſe who have the Inhe- 
«d by WM ricance neareſt to the Bank on each fide the River 
or w according to the Breadth or Length of each Front. 
* If it ſtands nearer to the Front of one Inheritance 
„ br on either ſide than to the other, that Inheritance 
11 re or Eftate has ſo many more Feet or Yards in the 
Iſland as it is nearer to it. But if the whole Iſtand 
1 by s nearer to one Inheritance than the other, that 
d to Eſtate ſhall claim the whole. This is to be under- 
ſtood where the Lands on each ſide have not any 
certain Limits and Bounds; for if they have, P. 43. 12- 
there can be no Claim or Title to ſuch an Iſland, “ 5 
r of bur it belongs to the Occupant. If the River ſhall 
be- divide its Courſe, and make an INard of Land, *I. 2. 1. 
the by uniting its Streams afterwards, or ſhall overflow 22 © 24 - 
her, a Ground; that Iſland ſhall not belong to any 
| by Occupant, or to the Neighbouring Eſtates, but is 
Itu- ſtill ſubject to its firſt Owner. An Iſland ng in 
the private Rivers and Lakes wholly belongs to the 


the private Perſons, who are Owners of thoſe Lakes 

ily, 2d Rivers. of N 
4. By 4 River's forſaking its natural Channel, I. 2. 1. 23. 

ion and gaining a new one upon the Land of another. 8 

tle Here the old Channel ſhall be divided between the 

ive adjacent Lands in the ſame manner as an Iſland ri- 

f 2 bing! in a publick River, if thoſe Lands were not 

ind under certain Bounds and Limitations; and the 

be- new Channel is now made as publick as the Ri- 

ne, ver. For tho? the River ſhall afterwards return to 


12 its old Courſe, yer in »Strictneſs the ne Chan- D. 43. 13. 
1y nel ſhall alſo be divided amongſt the Owners 7? 
ot WW © the adjacent Grounds as the old one was, but in 
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D. 41. 1. Equity and Reaſon, it ought to be reſtored to the 
7-5 Owner. It is queſtioned, but without Reaſon, if 
the Courſe of a River is changed, which is the 
Bound of an Empire, whether the Limits of the 
Adjacent Territories are not alſo change. 

[ Of Artificial: Alluvions there are many Kinds. 

1. Specification, when from the Subſtance or 

Matter of another Perſon, a new kind of Body or 

Species is produced. By ſuch an Acceſſion, he that 

made the new Species ſhall be the Maſter of the 

whole, if it cannot eaſily be reduced to it's firſt 

State and Condition, as when one ſhall preſs Wine 

from your Grapes, or build a Ship from your 

Timber, you cannot claim the Wine or the Ship. 

But if the Matter may be caſt into its firſt Condi- 

tion as a Veſſel or Statue made of another Man's 

D. 41. 1. Silvet or Braſs, the property thereof ſhall belong 
7. 7. only to the Owner of the Subſtance, whereof it 
was made. In the firſt Caſe where the matter 

tD. 6. 1. cannot be brought to its firſt State a juſt * Payment 
28; . muſt be made for the Grapes and Timber, and in 
the other a reaſonable Allowance for the Work- 
manſhip. But this Determination only takes place 

in Favour of the Workman, where- the Work was 
deſigned for his own Uſe, and where he errone- 

ouſly, and by Miſtake: thought the Matter was 

his own. For if it was intended for the Uſe of 

t p. 41. 1. any c other, it is his upon the lame terms for whole 
25. & 27. Uſe it was working; and if it is known that the 
5 Grapes. and Timber are another's, and yet thereof 
he proceeds to make his Wine or Ship, he hall 

p. 10. 4. loſe his Labour and Workmanſhip; the whole 
12. 3. {ſhall accrue to the Uſe of the Owner, and an A- 
Qion may be maintained againſt him. The ſame 

| DiſtinRions are to be obſerved, . if the Matter is 
*D. 6:11 partly the Workman's, and partly a Stranger's, 
5. 1. where the ching made cannot be caſt into I tult 
"4b artcl. 
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Matter. If it can, each ſhall have his Share, D. 41. r. 


d the 
n, if or both may poſſeſs proportionably in common, 27. - 
; the according to that which is contributed. 7 


2. By Adjundtion; where we muſt confider 
which is properly the principal Thing, and which 
the Acceſſory. Conjectures may be made from the 


the Denomination of an Acceſſory; as Purple is 
acceſſory in reſpect of a courſe Garment; Send 
to a Gold Ring; tho? Gold may be acceſſory to 
the Jewel, as when that is made for the Con- 
reniency of its Carriage, and the Garment may be 
Acceſſory to the Purple, when hat is made for the 
fake of it. We are apt to call a thing by the 
Name of a Principal, with reſpect to another 
thing when it is not, but perhaps they are both 
Principals, and uſually go together, as a laſt Will 
and a Legacy ; therefore if ir cannot be determin'd 
which is the Principal, and which the Acceſſory, 
ſuch Names ought not to be applied. Where one 
thing is added for the ſake of the other, there is 
2 Foundation for it, and then only can the Acceſ- 
ſory follow the Principal, and the Owner of what 
is Acceſſory muſt yield up the Poſſeſſion to the Pro- 
prietor of the Principal. | 
This Rule holds, tho' the Addition of another 


diſhoneſtly contrived; for here only Regard is had 
to the things joyned and not to the Perſon, as be. 
fore in Specification. | 

The Property of the Thing added is loſt ſo long 


ted and reſtored, at leaſt for the Price and Value 
of it. If any one ſhall by Miſtake and erroneouſly. 
Join one thing of his own to ſomething of more 
Jalue belonging to another as the Principal thing, 
iy . —_— ſoppoſing 


Intention of the Agent. And tho' the Acceſ- D. 34. 2. 
ſory ſhould be of moſt Value, yet it does not loſe 19: 13 


Perſon's Goods to my own was! knowingly, and J. 2.1. 26. 


as the Adjwnttion * continues, yet an Action lieth - D. 6. 1. 
that the thing added may by Sentence be ſepara- 23: 5- 
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D. 6. 1. ſuppoſing chat to belong o himſelt; if « he hath 


. 


Poſſeſnion, he ſhall keep the whole till he is 
paid the value of the thing added; but if this wx 
done knowingly, and mali fide, it may be interpre. 


ted as a Gift to the Proprietor of the principal. 


3. By Conſuſion, which is a Mixture of Liquids 
of the /ame' Nature, as Wine and Wine; or of 2 


different Nature, as Wine and Honey, melted Sit. 


acquiring Property. 


ver and Gold. This Conſuſion being made by Con. 
ſent of all, the thing is in' Common; alſo if it 
is by Chance or Accident, the whole Body is po. 


ſeſſed in Common, unleſs there may be a Sepan. 


tion without any Prejudice; as in a Maſs of Gold 
and Lead; or if by the Conſent of one only the 


things are confounded, and a new Species is indu- 


ſtriouſly produced as in Specification, he that made 
the Mixture ſhall be the Proprietor of the whole. 
A Confuſion by Accident and Chance is here only 
to be conſidered as a Method of Acceſſion and 

4 Commixtion, or a Mixture of Solids, 
which cannot be in common, unleſs by general 
Confent. For if by Accident two Buſhels of 
Wheat belonging to two different Perſons ſhall be 
mixed, the whole Heap ought not to be in common, 
| becauſe each Corn in its ſelf remains the ſame; but 
becauſe each Grain cannot eaſily be diſtinguiſhed 
by ir's Owner, the Judge ſhall divide the whole 
Heap, making a greater Allowance to one in Mo- 
ney or Corn, if his Grain was better or finer than 


the other. The ſame Amends ought to be made 


in fuch a Confuſion of Liquids. 


5. By © Building, either upon my own Ground 
with the Materials of another; or by building in 
another's Ground with my own Materials. In the 
firſt Caſe the Builder is the Maſter of the Build. 
ing, becauſe the Building follows the Properiy of 
the Soil. Here the Owners of the Materials i 
1 0 the 
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hath the Law of the twelve Tables ſhall be paid the 

he ß double Value; for in no Cafe ſhall it be lawful 

S was 3 for him to pull down the Houſe for the ſake of 

pre his Materials, leſt the Regularity of the Baild- 

al. ings in Cities ſhould by this means be def 

quidts ced. Neither ſhall any one rake away his Per 

ot 4 Ml. that were made uſe of to ſupport another's V | 

d Sil. But if the Building is not fixed to the Soil, and fD. 41. f. 
Con may eafily be removed, or if the Building ſhould . 
) if it fall, he may then claim the Materials if he was 


nor paid for them before. In the ſecond Caſe alſo | 
Para. the? Owner of the Ground ſhall be Maſter of the * Z. 2. 1. 
Gold WM Houſe, but muſt pay for the Materials and Work- 3 
the WE manfhip; otherwiſe the Builder is not bound to 

Indu- WF quit the Poſſeſſion; unleſs the Builder certainly 


made Wl knew that he built upon another's Soil; for then“ c. 3. 32. 


hole. he ſhall be preſumed to have given away his Ma- ?- 
only terials and Workmanſhip. - | 
. and If the Building is pull'd down, ſome think it 
| Juſt that the Materials here alſo ſhould be reſtored. 
lids, WM It is to be noted that the Building is one thing, 
neral WF and the Materials of the Building another; ſo that 
s of WM both may have Owners, but in a different Reſpect. 
ll be Wuat has been refer to building upon another's 
non, Soil, ir is rhe ſame i Law touching Buildings up- P. 41. 
but on the Wall of another. When, 
ſhed Under this Head we may confider the Nature 
hole WW of Expences and * Charges laid out upon another“ D. 25. r. 
Mo. Man's Houſe, and divide them into Charges that Ne tet. 
than are (neceſſarie) neceſſary, (utiles) convenient, or 
nade Wl (voluntarig) for Pleaſure. | | 
The zeceſſary Charges laid out for the ſupport c. 3. 32. 
und of the Houſe, which cannot without Scandal or 5: 
8 n WF Oitence be omitted, ought to be allowed by the 
the BY Proprietor to the Perfon in Poſſeffion, becauſe he 
id. is under an Obligation and Neceffiry to do it; 


y 0! WF but if they were ſach Expences that were to be =D. 25 M 


ſeen 3. 1. 
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{een during his own time only, then they ought to 
have been diſcharged by the mean Profits: 

The Expences which were made only for Conve. 

niency or ' Pleaſure cannot ſtrictly be detnandet; 

ut the Perſon /awfu/ly in Poſſeſſion may take 

By what hath been erected or made by him, if 

| Can. be done without ung” on to the right of 

1 1: the Proprietor, unleſs the Proprietor will make an 

* © 9. > Allowance for the: Advantages which the Perſon in 

Poſſeſſion can othetwiſe make of it. 

[By the Laws of England, if Glaſs Windows, Waibſcot! 

Benches, Doors, Furnaces, Cc. annexed or fixed to the Hauſe 

be taken away or broken down by the Tenant (tho they were 


fixed at the Coſt of the Tenauc himſelf) yer ic 1s waſt, for now 
they are part of the Houſe. 1 Inft. 53. 4.] 


6. By Planting, where alſo. the Tree belongs to 

*7. 2. 1. the Owner of the Soil, if it hath taken » Root 

31. there. If it hath not fixed it's Roots, the Pro. 

rty of the Tree remains in the, firſt Owner of it, 

fall the Roots extend themſelves into the Neigh 

bouring Soil, (and not the Body of the Tree of 

Branches) ſuch Roots I mean as draw :Nouriſh- 

ment from thence, and without which the Tree 

could not live, then the Tree belongs. to the Pro- 

piietor of that Soil; for more Regard ought to 

be had to the Roots from which the Tree is nou- 

riſhed than to the Trunk or Branches. If it grows 

upon the Limits of the Ground belonging to ſeve- 

ral Perſons, then the Tree and the Fruits of it are 

in Common. N Ko es 

IL 2. 1. J. By * Sowing, for Corn alſo ſown in another 

32. Ground belongs to the Proprietor of the Soil, and 

be ſhall carry away the Crop. But in Planting 

and Sotoing the ſame. Allowances, are to be made 

as to a Builder upon another's Ground; for there 

muſt be the like Law where there is, the like 
e „ 1 


rene 


r © 3 2 


8. By 


ere for Money 


" Tperiat i Vows 


— —ͤ— 


118; By. 


two and tho? an Hiſtory or Oration is drawn 
upon je, yet it. is to be ſuttend red to the Proprietor 
17 the Farchment ot Paper; as a Building, Things 
plante and; ARE 1 E to the e of 
I | * | 


is indeed; FF blars, the contrary Pra: 

ws is e for et ſhould write 
my Accord apo! the Farehment or Paper of another which 
wail be! prejudical' to me, if they wete commiltiicated, and 
wonld-be no Advantage to rhe Owner of the Paper; whac Rea 
ſon. is there that I ſhould be deprived of my Accounts, when 
am ready to pay the Price of the Paper. Mynſ. Haber. Vinnius 


rl 
WE =. k * (OO "1 


9. B Panning, 
Reaſos the Table ſhall belong 
the Painting, and not the Painting to the Maſter 
of the Table. And this is fo order becauſe of 
the great Eſteem the Antients had for this Arti 
The Table muſt be movable; for if the Painting 
is draun upon a a or on 2 Table that is ier 
it is otherwiſe. 


Where I ſay. chat in chele Aria Acceſſions. 


This thing belongs to ſuch an Owner, I mean that 


his Poſſeſſion or Title is fo far favoured, that it 


mall be in his E!eion to pay the Price and 
Value of the thing added, or to quir the whole. 
Mit ue is partly Natura,” aud part. 


h Artificial N at. 
This is only thy raking ind gathering the Profits 1 4: 1 
of an Eſtate, to which one truly and really thought 35 


— ps a good Title by Purchaſe, Gift, Exchange, 

Deſcent, egacy, Cc. The Profits arifing from this 

Eltate, and the Pe rſons gathering and raking theſe 
Frofirg oughr to be confidere: - 

The Go?! Profits 155 not hete meant, 4s Rear * 

ellt; he” ſuch only as are the 

| Produt# 


| where conttaty to the former 1 3. i. 
to the Owner of 37 


* 


* Whiting ; for there the Owner of the I. 2. 1. 
fapet or Parchment ſhall be Maſter of the ri: 33· 


* 


SD 


\ 


. a 5 Ca SET YT N 3 + N 
* ee n + 11 NIE $i ne Pa + Xian. * A * ; 
oa * 2 * TIE" * * Lg 1 * "I „ 8 2. N 
* 4 9 ** * * 7 
8 — - " 7 
, 9 


N Weh of, 4 


nnn 


„„ 


"Prodet. of the Eſtate ir. Self, and either Alle 

5 N by the Operation Nature a8 Wood 

. Fruit. Graſs, Cc. or chiefly: by. the, Labour and 
1ndufiry:of -Man as Corn, pulſe, £96111 i di 


ted here whether the young of Sheng Cows and 
Horſes, or Wool, the 2 Hair of Bea | 


is 
roduced more by Nature than b PTS 2 
uſtry. Bur Wachen theſe Profits are ſubdivided 
into thoſe that a fill deperrding on the Eftate 
and thoſe, that ate al 7 and divided; 
Thoſe that are gabered me again ſubdivided: into 
thoſe that are in being; and thoſe that are ſpent. 
The Perſon are thoſe that poſſeſs bona fide, and 
continue to do ſo. Thoſe who have fome Reaſon 
ro think themſelves the Proprietors, whether by 
Buy ing or Gift, ſhall keep all manner of Profits 
& D. 41. 35 either chiefly by the Aſfiſtance of Nature 
48. or chiefly by Labour _ "Indultry, as ſoon as they 
; have taken them; becauſe ſome Allowatices ſhal 
be made for an honeſt Poſſeſſion, and for the Cate 
and Husbandry. But if che natural Profits ate 
gathered, 1 not ſpent; they ought tobe: reſts 
Ted after a Suit is commenced, and a; Title is pro 


c. 3. 32. ved. And. ſo of thoſe gained by : Jaduftry. 


22. 
| As ſome Interpreters contend, tho” the Moderns ; enquire 
e e e ſince che Commiencetyenc of an Adtion 


i dn 
But A Foſſeſſor — fide ſhall fund all man 


„D. 6. 1. ner of Profits and thoſe that he ” might have made 
3 if there is no Colour of Title; an Allowance only 
© being made of his Expences. 


5 abe is queſtioned whether che Heir not whey dv the Fa 
mall make Allowances for choſe Profirs that are ſpent. 
Ie is.affrm'S'\upon| rheſe Acceſſions, char what the Roman 
Lav bas appointed in ſeveral of cheſe Caſes is nor-Reaſbn or 
tural f the Law of , Nations, but merely poſitive ul 
"Civil 15 Beneft of Trade an} Commerce z and * 


* 
z * 33 
8 3 * 1 8 
. - 4 & *® * = 
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1:5 tha * < V 
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Imperal'a Civil Tm. 


ſcarce ane ek ip the Low where chere ate ſo many diffefent 
Opinions of the Lawyers, and tore frequent Miſtakes. As if 
Wau Equiry did ſuggeſt in ſome of theſe Caſes that the thing 
ſhould be in Common, proportiotiably to whar'each one had con- 
wibured; and that in the Caſe of acquiring by taking the Pre 
fits an Allowance ought to be made to the Pericn in Poſſeſſſan ++ 
poly for tus Expences and Labour] ; 

III. By Tradition or * Delivery Things may be By Frau. 
acquired by the Law of Ne::0#s, or natural Right; TI . 
for nothing is more conſonant to Natural Equity, 45 
than ro ſuffer the Will of rhe Donot to take effect, 
when he would transfer any thing upon another. 
All things would be of little Uſe or Advantage if 
they muſt conſtantly remain with one and the 
ſame Perſon; and by the Formality of a Delivery; 
talh Alienations are prevented, and Men forced wo 
act wirh ſome Deliber atio. 
Delivery is twofold; True or Feignd. 


1. A true Delivery is when a * movable Thing ! Hi. 


zs given by the Hand to another; or if che thing is 


inmovable, when one is brougtit into the Poſſeſſion 
of it. It is agteed that there is a Neceſhry to 
remove all Perſons from the Land when P:ſe/ron 
is taken, but it is diſputed whether this is requi- 


die upon transfering of the Propriery only. 


Foſſeſſion of Part in the Name of the whoſe * D. 41. 2. 
is ſufficient , and that may be delivered by the + 
Owner himſelf, or by Proxy, 5 8 

(others agalh contend; that by the Law of Nations à De- , 
livery is not, neceſſary, but that this Solemuiry was inifcduced by 


the Chil Law.) 


2. A Frigned Delivery takes effect more by the » I 2. 1. 
Intention and Sufferance of the Owner, than in a- 43. 
Corporeal Ack. The uſe of it will appear to 
de neceſſary in the paſhng of Incorporea/ Eſtates, 
* Which cannot be rea/ly and truly delivered. Thus b 40 . 
the Delivery of a Deed may be interpreted to be 43. 1. 
he Delivery of the ching it ſelf, And in other Cafes * C. L. 34. 

H 2 min 
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97 Or COTE 8 
TOO | Nen Inſtitute of the | 
rhis Im4g1#ary Delivery is convenient for expedi- 
ring Attairs, and avoiding üſeleſs Formalities, as 
P. 23. 3. In that Nee e © fitio. brevis mani, 
3-1. F* where: Goods are already in your Poſſeſſion, as a 
. 2. 1. 43. Pledge: or Loan, and atrerwards they ate gen ot 
fold to you. Here the Sappi of à folemn De 
livery is thought ſufficient. - So if my Debtor is 
' ordered to pay «a third Perſon a Sum of Money, it 
P. 47. 2. {hall be interpreted co be my actual Receipt; eſpe 
43. 2. cially if I am preſent at the Payment. But now 
| for the Benefit of Commerce a Payment upon any 
P. 1a. 1. Order at a Diſtance, or by Leiter is eſteemed 
15. as my actual Delivery of the Money and my Pay: 
J. 2. 1. ment. Thus the Delivery of the i Keys of a Gra- 
45. nary or Cellar to a Buyer is the Delivery of 


—— 


the Corn or Wine in it. The Keys ought to be 


k D. 18. z. delivered at the vety place where the Goods 
74 lay;” becauſe if the Delivery of them is at a di- 
ſtance from the Goods, they are not certainly in the 


Poſſoſſion of the Perſon that bought them. If there 


is no Yar 75 or Conſideration of the Delivery, the De 
livery of the Keys muſt imply a Truſt and Cuſtody 
only. The Delivery of the Poſſeſſion of Lands in 
P. 41. 2. ! view, and at a diſtance by words only to a Purchaſer 
18. 2. - is a good Delivery. The“ marking of Timber by a 
: _ * Buyer wich his Mark, by the Conſent of him that 
B. 41. 2. Tells it, the placing of an Overſeer by the Buy- 
61. er, upon Goods which cannot be preſently remo- 
ved becauſe of their great Weight, c. are rationalhy 
accounted to be effectually transfer d as if ſolemnly 


p. 19. 1. delivered. If two Perſons buy the ſarne thing of 


31.2. bim that is not the Maſter of it, he to whom it 1s 

dieelivered has the beſt Title, cho? the other made 

P. 19. 1- the firſt. Bargain. If the Delivery is not at the 

21. 3. time appointed, the Damages occaſion'd by the 

Delay muſt be paid; thoſe I mean that followed 

naturally from the delay, not thoſe that happened 
by extraordinary Events. 
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In all Deliveries, let three Things be conſidered. \ 
Firſt; the Perſon : Secondly, the Thing: Thirdly, 

the Cauſe! of the Deliver. 
„J. The Perſon who transfers muſt be the Owner - 
or one in the place of an Owner, as Guardian or 
1 Proxy; and the Perſons: concerned in the Con- 
traft on both ſides muſt *conſent to it. One muſt * D. 44. 7. 
deliver, the other muſt accept; and they muſt be 55: 

of Capacity to conyey and take. But there is no 
Neceſſity that the Delivery ſhould be to a certain 
or known Perſon; for Money or Medals thrown * 7. 2. 1. 
among the common People by the Canſult or Præ 46. 

tart upon Feſtivals, thro an Affectation of Popu- 

larity, is a good Delivery, and the Perſon: that 

ſeizes it has a good Title; as at this Day it is al- 

lowed upon the Coronation of Princes. Theſe 

Gifts were afterwards forbidden amongſt the Ro. 
mans; but ſince that they were ſuffered to be Nov. 105. 
perform d with Moderation. '-- 22 
2. The Thing delivered (either really or feign- 
edly.)-- is. Corporeal or Iucor pareul. But ſuch D. 41. 1. 
things muſt be delivered, which are not exempted 2. 
from publick Commerce, for tho' there ſhould be 
Delivery of thoſe;: yet that would not be effe- - - 


21 


1 Aual, and. there would be no alteration of Pro- 

1 Z 2 y 

t 3, The. Cauſe, ., Title or Reaſon to ſupport 

. the Delivery is to be enquired after, for no Man * D. 41. 7. 
> can be thought to pat with. his. Ute. bur 3. 

y upon ſome Reaſon. ;, And tho; vad will vtec | 
: that it is to n purpoſe. ro require a Reaſon, be D. 38.1. 
f caule if there is none, l. ſhall be preſumed to be 47. ; 
| 4 Gift, But even thete a Gaufe will, he:pre/pmed, 

e * decuſe, the Gift is not irceyocable,...unlefs it - P. 22.0. 
e ſeems to be made ad viſedly and with, Delibera 1 
ben, T get, pregended t there mull. be a 5 pane 6 
1 reel Quſeß it is“ ſufheient if the, Perſon making Þ. 12. 6. 


dhe Delivery did imagine or had an Opinion that 65. 2. 
932 H 3 there 


— 


yy chere was one, tho he was miſtaken in it. But 
here lyes 2 3 if ] deliver to you th this 
7 1 50 


fame 
n e 1 — away 
17 = | 1 be what if both 


Thus if I deliver 

a8 2 00% and you accept of it as lent on: 

Ws here each 'Cauſe on either fide is ſufficient for 
Alienation, which was not ſo in the other Caſe; 
and therefore! think ſuch Delivery may well take 
Effect, and that the Diſagreement in Opinion on 


ag in Wen * — 


that Reaſon ſhall not prevent it. where there is an 


. 41.1. Agreement ! in the. « thing it ſelf. This Per ion is 

6. general) ved of by Fuliun, tho Upian is 
bv 12. . Mg 3 — wh to diſſent from him in this ve 
Fs foftance- % delivering Money as 4 Giſt, and 

accepting it as 2 Loan; for he ſays it is neither a 

Gift nor a Loan, and therefore the 2 ſeems 

1; 0 belong to Gs 3 155 2 

elling is à good Cauſe d i et ĩt hat 

this Peculiar to it ſelt, chat e Tos Delivery 

1 wk © © the Property of the Thi pals to the 

Buyer; becauſe it is A that Sens ſhould be 


. alſo a Price paid for it, or Security; or a Promiſe 

I pt: 47; of Paychent made aud accepted; otherwiſe the 
es delivered may be Tecafeg; 90, 07, 29 

Rs rar be l \(andn6ConeaRt) is een | 

ed 28a diffintt Inttance of * iritig by the Law 


Arca hon, Deli 


"of Nations YO eee 
h ve 


& S 


FC -.. 


Imperial an Civl Law. 


—— ———— | 
_— P e the NW aer 92 wy 
2 weary. c: 


(i the Laws of. * . or ae is three- 
The Cauſe a} Stn of 'of ſome- 
Nu Secondly, The Conſideration of e 

da The — of Blood or natural AﬀeAtion, W 
out one or more of theſe Conſiderations, no Eſtate at all paſ- 
ſeth upon the Delivery in a Bargain and Sale; nor on any other 
er to- defraud. C editors or e 43 Af | 
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How: — may be acquired, by CE... 

vil Law, or by Poſitive' Law, viz. 

y Pre cription , Gift, Succeſſion 
7 Teſtament, 'Succeſſ on by Law 

” to an Inteftate,.. aud Succe on 7, * the 
Grant of 1 the Yonorum Dalles. 


WM Thy th CHO £2 4 


* ﬀ 


| wid „ 


V the Civil Law: or 18 tive + Lows 7 the No. How Things 


- AST 917, 575. 1191541 © my 232 
1 Uſucapion or Preſeription.. It is called 2 
LL *becauſea Man may (AY rem capere. = * 
7 baff Things Corporcal or movable only; — 
whereas Prefcription is of Things immovable or 
r e we all her beer 
nia” en aWway;Aali:o | gs © 4 » 7. 31. 
betwerii them, but they ate frequency co ky ar : 
Wl vveitzken for the; other. I og nf ra 
H 4 Uſuca- 


D man}, Things may be acquired.” maybe ate 


4 lt 


"A NhwiDiſtirkerroff tle 


2 ion or Preſtription is: dbfinod to be ry 
P. 41. 3. Acquiſetion of - He jos. by & Continuance: in the 


3 Poſſeſſion of it for ſo long time as is requirett by 
Law. Preſcription 99. 11 ore othing elſe A Pet 
4 Continue, Pe Olleſſion * ; 0 nal s we Cal 
of Gaining Property came kom the of th it 
welve Tables,” and-the Greeks: 93 0 1 the 
Tevit. For the e pieine Law has farbiliden a pernergsl [ 
- a wy ons. All Lands were See Tad: 10 
5 the Jubilee. Lev. 25. 8. An 
This Policy 1 was brought 115 the Common. 7 | 
wealth, not for the natural Reaf6n"or" Equity of WM a; 
ir, (for | it is injuſtice to deprive an Owner of his 7: 
| Right againſt his Will) Pri the ſake of Go- 50 
# D. 41. 3. veinment; thar “ Nope 14” be aſcertained WI is 
. 3 Mp d chat there ſhould be 23 
9.44.0. b . inflicting uchi a hu th 
ec the; rigs 8 the cru Owner, is 
Neither is th e. ture changed here; ih 
which directs Ae every. Man ſhould have what po 


Ii 2 7 to him je ea Law:in qcular on. 
altere \Þ uperior bY of Nears, Which 
Meyn that padde "Jotiertt — * 
be maintainad; Kha! formecytti = Perſons 
and that if a Man does ſubject himſelf \ to thoſe 
Laws which bring in Preſcription, he does wann 
to the Conſdquenbes ot it; . 1 5 «| 
We muſt ſchthemthat found 
wack You © 2a preſum d Dereliction. There are five Requilites 
ee --} ſuppos it. wei bc 10 Win“) ! 
TY 2. . *. 10 RU Nb, g /Confoienct” and honeſt 
Die fin'thePerforprergnding;ta!T Hreſeri ption; 
ifo ebe pate Pefſeffau i not +; ring <T'Bhisgood 
| - Confeienes 26d: fHgnefby wilt hppear, libPRoflotidn 
1E * * 40048 gt" Keen eee kin 00 
„pelle eue Ovenpotothoaimedofmbdi einc, 
Schr in the Caſe fe a wer kee f, 


* 


* 
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isr6quired/ not only at the Delivery, * but alſo at 2: 47, K 
Law! the Preſcription is not interrupted, tho tge 
Perſon: afrermards. knows that the thing delivered 

came not from the true Owner, |. for by, this Law C. 7. 31. 


it-is\ ſuffrient that there were no ill PraCtices at 
rel e 20 nne re | 


ut by the Canon Law if at any time the Perſon Preſcribing Cap. poſſeſ- 
1 We to himſelf that he derives his Poſſeſſion frots' 8 . 
wrong-deer, che Fre ſcription is imerrupted, and-whally ceaſes. Reg. Fur. 
And this ſome Interpreter y., ought to be obſerved in ge 
Courts of che Civil Law, and that it is accordingly, ſo pratiſec 
in che Inperial Chamber, and throughout the Empire. Fs, 
obſerv. cam. cent; So obſerv, 6. Gail. 2. obſerv. 18. num. 7. x | | 


10 A juſt, particular and real Cauſe or Title * p. 4 z. 
is required, as by Sale, Exchange, Gift, HG c. 


Such à Cauſe as would entitle the Receiver to 2 


the Property from the true Owner; for if there g. 7. 33. 
is no Cauſe, or one that is inſufficient to transfer 4. 

the Property (as if the thing was only ent or de- 

poſited fot ſafe Cuſtody, or poſſeſſed by Tenants; 


% 


&c.) no Preſcription can follow upon it. 
3. Tbe Thing muſt be capeb/e of Preſcriptions 
therefore there is no Preſcription of Things exem- 

pted from common Commerce, as of a Freeman, J. 2. 6. 1. 
things ſacred and conſecrated to God, or of thoſe P- 41.3. 9 
things which were once lodged in the Fſcus vrt 
Exchequer,” The.“ Princes Domains, (called Pa- c. 7. 33. 
image, being the Eſtateoof Faſlinian not as 2: 
unn ach not Jiahle to Preſcription, f nor cthe Kal oy 0 
Goods off Churches; Gi ties, HRoſpitak, mon things » 7, 2. 6. 
flollen, (för ſtollen Goods / may be coneealed th 2. & 8. 
rde time of Preſcription comes) nor Gods of H. C. 7. 33. 
fangs orn Minots, nm of Sould iers upon Expedi *. 7. 38. 


:tidns;/iof{of-ah4ſe thht hre abſets in tlie Affairs of g. 
td Gdtomontwealth fonuhkt time of Abſenbe C. 7. 33. 


Mild be deducted notre clit time pe ſcrihed; ner.. 
tan)Goblis*givenits] Magiſtrrtes in Bribery, „ 
1 Oy W7*;: x5 
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"C6. 43- And laſtly; + "thoſe things ate not liable to pre- 
3. ſctiption which are prohibited to be alienated by 
12.6. 3. wy Will ot Tzffanent. Hence it is that Meus. 
ie Things are rarely preſeribed; for Tome of 

"REN; theſe Incapacities frequently * attend them. 
*D. 41. Is -4. Not only a Juſt but 4 continual Foſſeſſon 
3· muſt ſupport the Title by Preſcription; . 

.'ſhall be preſumed till the contra appears. 

. Deg. 3. Poſſeſſion of Tenants,” Proxies, Cc. continue th 
the Poſſeſſion for ehe true Proprietof not for them- 


5 $. * Es fox it is not neceffary chat the Foſſef. 


. honeſt 6 BT ys — 1 2 Perſon, 
p. ee uyer may in the preſcription in 
7. 6. 3 4 bimfelf, laying ace the time acquired by a dif- 
vx: .* - honeſt Geller. 1 becauſe he: fairly paid 4 Price; but 
« D. 44: 3; where the thing comes gratis, fp by Gift or L.. 
3. gacy, or Sacceſſian, if there is a fault or injuſtice 
in the firſt Party, there does not ſeem ſo much 
reaſon to continue the preſcription. I ſpake of 
the faults in the Peron Polen N for if, | e! is 
an Incapacity in the thing it reſcribed 
(as before, becanſe either ſtollen or. 180 by \vio- 
lence, c.) the preſcriprion. cannot = Happorte 
* continued over by any means. Sic 
„ All Imerraptions are before the time ofpr cp 

a 1 Yon is fulfill d, and are either Neturally fa 
4 MY vii Interrupt ions and by Law. A Naturel 
5 5 Intetruption is when a mouable thing is taken 
..* from:the.Poſleſſor, or an immovable thing ' enter 
8 upon and ſei" by another, ondeſerted by himſelf; 
I 2 0 , Eben an Altenaricn. is made from Us. by one 
- who- was intruſted with the Poſſeſſion in our 
Names. A Cuil or Legal Intenuption may mY 

2227 5 tation or other Judicial Claim, ſometimes by 
2- „ fring Läbel before the Judge, if che Defendant 
* 700 S is ae, 7 moie- eſpecially) when 
. Suit i>oomeſted/:o7: Iſſue joined» upon the Right 
FOR "and Lentente given: by:nby' Judge: -*-Fhic matt 
C. 7. 33. 1 n HR. ruption 
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diſtance a longer time ought to de allowed to make 8 
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« otber in fact all Panties whatever. f :preſcrip- · D. D. 41 3 


tion may alſo ceaſe for a time. without à total In 3. 
tertuption, by ſtanding ſtill and not gaining ground 
s in time peatSickneſoo War, where the Party 
is hindrod making his Claim; but if the 


Courts of Juſtice are in the time of Sickneſs 
1 0 there is no reaſon it ſhould. ceaſe. 
5 wful Time is — — to give. a.zight by * 1, „4 


gen ehh is three years for things mova- 2825 

l and corporeal, and ten years for things iam · ** 
peble- and ncorporeal, if rhe Perſons pretending * 

ight inhabit in the ſame Province. But if e 7. 33 3% 
ate ſo far ahſent from each other, as to live in ſe 12 
veral Provinces, then > zwenty years preſcription is * c. 3- 31. 
pecelſary to gain a wu Eftate. So much i time is alſo 7- - >» 
abſolutely required to bar rea/ Actions, and criminal 6 he 
Accuſations z for after that time there ſcems to be a X 
new ſoene of Affairs, and it may not be of am im- off 
portance to the Publick to proſecute. db 

In this computation of Tine we do not reckon 
ſrom Moment to Moment, or from Hour to Hour, | 
bur from Day to Day. * The fitſt Moment of the. D. 44. 4 
laſt Day being computed as one whole Day. The 15. -- 
reaſon” of this e in the times of preſcrip- 
tion is evident, becauſe to thoſe that live ata 


"ITE. 


weir Claims. he 
"If the Perſons have dwelling Places in ſeveral Wan. 
Provinces, they ate reputed to be at in ea, 


aud if a Man hath no dwelling Place of bis-own, 


and neglects what belongs to him, - rhat-Perſon 
be eſleemed to be preſen very where; becauſe be 
bath no fixed Star 

— 08 are the . pep of. Time, 
A place in all things belonging to 
Terſous whichate 'capable- O A e and 


"ine they are 6 190% N ˖ 
4 


k 
* 5 0 2 
#* <4 : * 7 e N a 
4 * * 6 . 
F 9 O42 2 * 4 * 


_ "IF, 2 
4 CY ” | 
12 > Py 1 


n k 
* . l 


AN Irftetate of hi 


% 
* * 
* 
% 


But: there are other preſcriptions of longer time, 
23 59 (uis.) thirty or farty years, by which even ſtol- Ml and | 
3. 7. led Goods, ; and thoſe obtained by force may be hath 
praſcri | by: the Civil Law, having no regard” to 2. 
che Juſtice ot the Injuſtice of their feſt obtaining Chi 
them; and this for the publick quiet, which ſeems s 
to juſtifie the lawfulneſs of it in Conſcience; MW (one: 


2 
1 


=C. fin. But che ® Canon Law does nor approve of it but direch WW de 
Axt. De the contrary.] 4 1 84990 eri a 

Preſerip ?-!. ND en ee ee. Neha 1 

" C. 7. 35- 4 Perſonal and mixt Actions continue 7 * de 
7 within thirty. years, and bare poſſeſſion for 1o long {MW who 
d time gives the right; and tho' generally thirty WM 16s 


| WH 18 00 
t 


. © years is the limit, yet ſometimes by reaſon of Pri. 5 K 
.*; -; Vilege in the thing or perſon, or on ſome other conmr: 
*C. 5. 39- particular account, the Time is extended to fo of it 
4. G years, and ſometimes to an e hundred years, as again d 
Nou. 9. the Roman Church; and ſometimes Time out of of x 


ION 20, Mind is required, as in the exerciſe of a right MW 1s. 
5. + 5. „ which is not continually. made uſe of, as the rh. + Bu 
_- . goflean Wat Tout! tis aw igthgnod dd ct 
.1z The. preſcription of thirty | or fortynyeats con. 1727 
4 C4:7:139.£ludes Soldiers in cual War! Women, Perſons 
3. abſent, NMinors bur bot Infants; though che for 
15 prigas could not eonclude them. An 
fc. 9. 35. Action / for ( verbal Injuries is barr d after one year, 
5. as alſo: all popular Actions, i. thoſe which , 
D. 47-23-are moved for the benefit of the Publickii«.By:forr 
| 10. 7. 27. Years Polling] the *&xche gerret the. blick 
I 1. C 2. Treaſure is ſecurs agaibſt all (aims, pd by Golf 
1 years Poſſeſſion is barred to ſeire fonſe ted Goods 
and if the Exchequer ſells or gives to a private 
Perſon, his Title upon the meer delivery -is. un- or f 
queſtionable ; but the injured. Perſan/has:his reme- twee 
dy againſtha HR ebSquer ii hy ſues in tips: This Civi 
Was invented to encourage Men:to purchaſa of the may 
[Publjak;1ahd1iper tobfear their Power. It extend WM © 
to the Emperor's:\Ratzimonial, and private Baan 47 
Ll an 
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and by a partitular Conſtitution the "Empreſs C. 7. 34+ 
hath the ſame privilege. e TUDOR nen e g = 
an n 912d Erokione) 2d o zi 11 d 200 © 7.0 
(This Prefcription.of che Exchequer, was pnknown'to;the f An: * D. 5. 3. 
tients, condemned by che Canon Law, and is a ta 00 13. 9. 
brery. Where by the Modern, except in Holland, and *Saviy. 
(Groenweg.. bic.) Every Country now hath its particular Cu- 
ſtom in the method gf; Preſcribing, which runs generally for 
thirty Lears, upon which account this Title for che moſt part 
eee ee 
The ſtrict Law of preſcriptions in all cafes; from the leaſt 
time to the. greateſt, hath been accurately collected by Cujac his 
who hach in 2 manner exhauſted this ſubjaft.. 1 (Exjac; de Di- 
yerſis Temporum Preſcriptionib.J) 7 rr) au 

By the Common Law of England, the time of prefcrip.ion is 
that time whereof there is no mem y of Man or Record” to the 
contrary, fo that the Bona fides, or the Cauſe or Conſideration 
of jr cannot be mquired into. This is applicable to /Cuſtoms 
and Uſages, rc. et in ſeveral inſtances leſs time is ſufficient 
to preſcribe, as a Teur and a Day, ſix Months upon the Lapſe . 
of a Pat ft. in not preſenting to a Church, Oc. 1 iſt. 114. b. 
119. 4. 254. K 344- b. Dr. & Stud. lib. 2. c. 3. 
« But there is a preſcription too of a ſhorter time, by 4#s of 321 
Parliament in England, as of five Years after four Proclamations f 
upon a Fine (i. e. a judicial Tranſaction or Agreement) of 
Lands and Tenements duly acknowledged in a Court of Re- | 
cord, Cc. CA H. 7. 24. 35 Elix. c. 2.) Two Years, or one Lear, 
or ſhorter ti me ſhall bar popular Actions by Informers, (31 42 
Elix. 3.) Writs, or Actions are ſometimes. barr'd after ſiæty 
Years Poſſeſſion, ſometimes after fifty. (32 H. 8. c. 2.0 Some 
after twenty Years, ſome after ſix Years, or four Years, or two 
Tears. C21 Fac. c. 16.) and by other Acts of Parliament, ſe- 
veral periods of time are fixed greater or leſs, which are not fo | 
common in practice as thoſe already hinted at. Regularly no 2 
Man can preſcribe againſt the King of England, (1. Inſt. 41. b. 
or againſt an Act of Parliament, ? 1. Inſt. 11 3. 4.) 

It has been made a queſtion amongſt learned Writers, whe- 
ther a Right may be gained by preſcription betwixt two Kings, 
or free Nations; or between a King and a free People; or be- 
tween a King and the Subject of another Prince; or bet ween 
two private Subjects of two ſeveral Kings. But ſetting aſide che 
Cruvil Law, I do not ſee why Dominion by the Law of Nations 
may not be transferred by Poſſeſſion time out of Mind, as being 
gotten upon the ſuppoſal of a Dereliction by ſo many years 
poſſeſſion, and becauſe that otherwiſe Titles to Ringdoms, 
8 9 concerning their Bounds, would never be at 

eld. þ . -» . | SESLS 
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IT. Donation 
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By: Donart: - I Davao e My y and * proper woke 
* * is wirhout doubt the deen of the of — 
42... ons; but it is ro be , here in its im 
2 4 © ing Fr W 1255 F 755 
* 4 or Hs c /, upon a 
of Death; 


pro thoſe are the contrivancg 
| of the Civil and a ane 
71 2.7.2" * Gifts are diſtinct from a Delivery, becauſe they 
include {bet and the cauſe of it; and had antient 
a particular Form to make them effektual. 
But. before I {peak of an improper Gift,” the 
true ſuhject of rhis place, it may not be amiſs to 
ni ſomething of it in its proper and general fig- 
nification. * 
1. A Pr Gift, (or Domatio inter vi vos, eſpe. 
* D. 39. $. cial! y o call d) 75 * when one out of ere Liberaliry 
. beſtows any thing upon another, there being no Law 
p. 3. 16. 10 force him 40 it,. Recompence ( munui) is not 
894 comprehended under this Acfnirion. nor Honora. 
* D. 39. 5. Y payments for Kindneſſes or Services done, ot to 
19. 1. be 2 hereafter. 
* D. 39. . Gifts are not favoured in Law, being too of 
22. ten the means of Corruption, or the effects of Pro- 
digality; therefore the preſu Age is not fot 
them, but ſtrict proof is tequired on the other ſide 
to ſhew the ya pal of the owner. If that is 
p. 39. 3 done, even diſhoneſt Gifts upon lewd Women 
3. for the uſe of their Bodies, are not void; for tho 
they do ill in i 3 ewd, there is no pravity in 


receiving, Gifts: Beſides both the Man and the 
Woman are blameable, and one ought” not to be K 

releived againſt the other. Yer the Conſtitution fy 

of Antoninus allowed Soldiers to recal their Pre- be 

5 ſents, which through flattery their Concubines ob- | 

©C. 5. 16. talnd from them; but this does not extend to it 
* Gifts made to common Women. , G 
To the Perfeition of a Gift, the conſent of 1 E 


Giver 0 K in H ein, or without it,) . 
the 
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Ne crtaiianre—urterp—odowyroeti ens — ——— 
the conſent ot bim to whom the Gifr is made, is 
required 3 * for if he is either unwilling to accept, 5. 95 
er ignorant of ry no; Gift. * Anriemly; it 10. & 15. 
as nor, perfect without Sripmlation,- or allual der 1 a 
very, and other Forms a d Selemnitiet; which 77. * 
were ome of the Reaſons why. Gifts. ig, general ?” © - 
are reckon'd here among the Modes of acquiring © 
by the Cui! Law. The: Gift therefore may be 
perfect (2x wongh rial by bare conſent and 2. C. 8. 54 
greement before delivery, to which che Law in 35 5- 
this particular caſe will Foxce the Giver or his. + --- 
Heits, it the Gift is expreſſed by Words of the 48 
preſent tenſe, and not in the future, though ts 

erſon to whom the. Gift is made was abſent. at 1 
the time of the agreement, for both | Parties may 

att by * Proxy, or b Letter. As it is an agreement "wo 
to ehe, it might be reckon'd amongſt the obliga» 3 & 


: 


[By the Laws of Englani no Adio lies upon fuch a ba cu. 


ſent, Agreement or Promiſe. Dr, & Stud. Dial. 2. cap. a! 


- 


Before the Gift is accepted the Giver may re 

cal it, ® and if the Giver dies before the acceptance, 9. , .' 
there is ſuck à right veſted in his Heir, that che 2. 5? 
acceptance comes too late, * unleſs in the caſe of c. 1. 2, . 
Gifts to pious uſes. And if the Perſon to whom 
the Gift is made dies before acceptance, * his Heir · p. 41. 2. 
alſo cannot conſent where the Gift is perſonal, 38. 
for an Union'of conſent is requifire. , 
.* What is once delivered as a Gift cannot after- » C. 2. 19 
wards be recovered as a Debt; The proximity of 11. 
Kindred between the two Perſons, ſhall not always 
ſuffice to preſume it a * a Gift; but we ought to. p. 3. , 
be guided by the circumſtances of it. lg 
_ If the Gift exceeds the value of 300 Crowns, 
it muſt be publickly * Regiſtred at the time of the c. 8. 54, 

Gift made, that Men may not part wich their 7. 

Eſtates raſhly, or pretend Gifts to defraud their 

e Creditors. 
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oy Creditotz. If the Gift is made of the whole 
D. 42. 8. Eſtate, the Creditors may revoke it, and dif. 


37+ +; .-: charge ttiew Debts:*/ But If the value of the Gift 
is above: 560: Hur and not publickly W 


4 . dhe neceſſity of being enter d on Necord, for the 
Gifts are good without being regiſtred if they were 
Feveral and at different times, though Wide Whole 
they amount to more than that ſum. Gifts made 

„c. 8. 54. the Emperor, and 10 him ate entepted; Yet 
34+ by a Neve! Conltitution of Zen, the Giftz 
981 52 of the Emperor to private Perſons ought to paſs 
A under ſome publick Inſtrument, ſubſcribed by the 
Emperor and Witneſſes; which: was not formerly 
ttequired. Neither are Gifts for the Redemprior 
*6. 8. 54. of » Captives, nor Gifts made to? Soldiers by the 
"Ee Maifler Milton for gallant Exploits performed 
* 34. in War, nor Money collected for repdiring' de- 


2452 be extended to give a privilege to other * Pious 
4 I. 2. cauſes. . . # + 3 3; SET | 42 5 
©C. relatum e e of Enclend P of 
A.. an Inheritance or a Freehold art required to be regiſtred or in- 
: rolled by 27 Hl. B. c. 16. Alſo there is no preference made o 
 .. _ Giftsro pious uſes beyond other Gifts. Dr. & Stud. I. 2. 3 

5 -,* Butin France all Gifts of whatſoever quantity or nature mu 
88 be regiſtred. Groenweg. hic. Les Loix Cruiles, Ch. 1.3 1 1 
„ The farther requiſites to the Validity and Per: 
8 fection of Gifts n neee re, 2 
C. 8. 34. L. A Capacity in the Giver, * for old doating 
16. Perſons, Mad- men, Prod igals and Minors are pro- 
*C. 6. 22, hibited; alſo a * Deaf and Dumb Perfon by na- 
7 ,, 1 ture, not. by chance of diſeaſe ; a Husband to his 
eas * Wife, or a Wife to her Husband; left the one 
through too much fondneſs might be impoveriſh- 
ed, and left the dental of ſuch Gifts . 
gn ot | ea Hon 


7e. b. 54 ic ag de * valid for 50 ang vad äs to'the- reſt 
3. 3- This um mut be gien at“ vnce'to fing it undet 


« C. 8. 34. moliſhed Houſes, to be recorded. This is not to 


2 * 
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Imperial or Civil Law. 
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caſion diſcontents and Divorces. Yet theſe Gifts 


may be made to each other upon proſpe& of 


Death; for ſuch are deferr'd till they ceaſe to be 
Man and Wife. The * Emperor and Empreſs have 
2 particular privilege, for they may give to each 
other. The Wife alſo cannot give away her 
i Dowry, no not with the conſent of her Husband, 
except in ſome particular Caſes. 


' [In the Laws of England a joint conſent is ſufficient to alie- 
nate the Dowry of the Wife; 4 H. 7. c. 24. but She can't give 
or Alienate any thing without his conſent, Inſt. 112, 4.] 


k Criminals condemned to Death cannot grant a- 
way their Eſtates #fter Sentence; though others 
date the forfeiture from the commiſſion of the 
Crime. | : | 

2. A Capacity in the Receiver is requiſite z for 
(as hath been jaid) Husband and Wife, Cc. are 
incapable to receive from each other. Alſo no 
one can give to himſelf; for what is once mine 
cannot be made more ſo; nor to a Madman, Oc. 
not a Father to his Son nder his Power, for 
whatever he gains upon the Father's Stock it is 
for the Father's uſe. It is queſtion'd farther, 


D. 26.2, 


9. 2. 
© * Js 16. 
26. 


$25.25 


* D. 36, 3. 
15. 


* 


! D. 24. 1. 
t & 2. 


m C. 8. 54. | 


17 


whether for this reaſon even the Books which the 
Father gave the Son belong to him after the Fa- 


ther's Death, or the Son's Emanciparion, tho' ne- 
ceſſary to his Education. Such a Son ander the 
Power of his Father alſo cannot give to his Father, 
unleſs he hath Goods of his own diſtindt from the 
Father's Goods; for as hath been ſaid before, by 
the Roman Law they are but one Perſon. 


We ante. Of a Perſon in its Civil Capacity, Of Father and 


3. There muſt be a Capacity in the Thing to be 
Elven; wherefore Things that ceaſe to be in na- 
f | ture, 
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ture, Things ſacred or appointed for publick uſe, 
*C. 8. 34. a Freeman, * and That which belongs to another, 
14: Cannot be given; nor an Inheritance by the * pre- 
| "4: a 5 ſumprive Heir before the Teſtator is Dead, for it 
? C. 8. $4. is not yet an Inheritance; * neither can al! the 
35. 4. Goods preſent and to come of any Perſon (amongſt 
P. 42. 8. thoſe that are alive) be given away, * unleſs in 

17. 1. ſome ſpecial Caſes. | 

| If there is a Capacity in the Giver, Receiver, 
and in the Things to be given, all things movable 
and immovable, corporeal and incorporeal may be 
C. 8. 54. transferr'd by Gift, as Ac lions may be releaſed : gra. 
23. tu, or aſſigned over to another. Alſo future 
. g. 54 Actions may be transferr'd tg Friends, Strangers, 
4 8. 54. abſent Perſons by Proxies, or by Letter, or to 
6. '& Perſons unknown. Of which more hereafter. 

N If theſe Giſts are once perfect, they are in their 
» C. 8. 56. Own nature irrevocable, » tho? the Giver pre 


2. tends, that by theſe Gifts he hath defrauded his 

C. 8.56. Creditors, for no one is to be ſuffered to take am 

4 advantage by pleading his own Crime; neither 

x C. 8. 56, are they to be made void even by the reſcript of 

ie os 15 Yet for three cauſes Gifts may be 
TEVOKEU, + 


TINS +, Where the Gifts are “ Inoffcio/e, and in 
I, 14 4. Tuch large quantities that a Father, Son or Brother 
| is not left that ſhare which the Law does allot 


C. 8. 36 2d/y, For * Ingratitude againſt the Giver, which 
10, * may exert it ſelf in five Inſtances, (viz.) if the 


Receiver hath grievouſly defam d the Giver, or laid 
violent Hands on him, or damniſied his Eſtate, 0! 
laid in wait to take away his Life, or laftly te 
fuſed to fulfil the Agreements which were mad: 
at the time of the Gift. The Donor himſelf mult 


make theſe complaints of Ingratitude for if be is 


. Ment and dies, his Heir is för ever barrd; and il 
the Receiver dies, his Heir cannot be proſecuted 
for it. Some 
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Imperial or Civil Lam. 
Some would add another Cauſe of Revocation, 
as where the Receiver denies Relief to the Giver, 
who is reduced to Poverty; which though it ſeems 
equitable and full of humanity, yet becauſe the 
Law is penal and reſtrain'd only to thoſe five In- 
ſtances, it ſcarce ought to be extended in Equity or 
upon a Parity of Reaſon. „5 
The * Gift it ſelf is only call'd back by Ingra- « C. 6. 36, 
titude, and not the mean Profits, for thoſe 7. 
might be the een of his own coſt and induſtry, 
except thoſe Profirs which aroſe fince the Suit was 
commenced and conteſted. But if the Gift is ſold 
or exchanged, or given away, it cannot be recall'd 
for then an inngcent Perſon may ſuffer for the 
Crime of the Receiver. 7 | 
2dly, Gifts may be recall'd and revok'd, * if rhe * C. f. 56; 
Giver afterwards bappens to have Children, becauſe * 
no one can be preſumed to prefer Strangers before 
his own Offspring. This is ſo far thought rea- 
ſonable, and as it were a Condition imply'd in the | 
Gift, that under the name of Children one Child D. ge. 16. 
only is comprehended. If the Giver at the time 148. 
of the Gift had Children, or did confider while 
Married or Unmarried that poſſibly he might 
' haye Children, ic is evident then that he was Wil- 
ling to prefer the Children of a Stranger before 
his own; therefore the Gift ought not to be whol- 
ly revoked by thoſe Children that were born while 
the Giver himſelf is living; nor after his deceaſe, 
except. fo far as it was 1noficieſa. What if the 4c. 3. 397 
Father expreſly renounced, and with an Oath, 3. 
That he would not revoke the Gift, tho? Children 
* ſhould be born of him afterwards? The Law C. 8. 56. 
ſeems to be made in favour of the Children as well 8. | 
a$ of the Father; yet it will be dangerous to re- 
voke ſuch a Gift when the Father evidently and 
exprelly deſign'd the contrary. 


12 fe 


+ *< 
/ 


K 2 rm 
5 ä TI W 

2: * _— XW _ p \ 

Fenn n T5 1 n ten” F a 
5 * ©", On 4 * A n * = * "ae VIC TY 
NU 6439) COTS Mie" ht. , ' 
l bf b * 7 * WY) 8 Ls . 
* 


1 
7 7 > {2 
* 3 

* 


— — — — —— EW" 195 


6 ANew ift f 


vi * 


It muſt be underſtood that every Gift is not to be 
'f gig revok d upon this laſt reaſon, / but where the Giver 
parts with a// his Eſtate, or a great part of it. A 
great part is faid to be above half; but it is the 
fafeſt way to leave the Determination of that to 
the Judge. po IT TUM BREW Th 4 
' Theſe Revocat ions take place only upon Gifts 
that purely proceed from Libera/ity, and not to 
P. 39. 5. thoſe made upon © good Cauſe, or upon Conditi- 
Tr. on, for thoſe are not properly Gifts; nor to Gifts 
p. 36. 6. made upon proſpet? of Death, for thoſe may be 
16. revoked by the Giver at any time before his Death. 
What if a Gift is made upon account of ſupposd 
OY deſert and merit, and it afterwards appears that 
* the Giver was deceiv'd? It muſt be anſwer'd, that 
the Gift cannot be revoked; for it was made upon 
a Cauſe, and the Grantor was in fault not to make 
better enquiry, and had Power to diſpoſe twithout 
any Cauſe or Reaſon at all. We muſt not call 
that Liberality which is only a diſcharge of a pub- 
lick or private T7z/?. The prudent reaſons to be 
Liberal are Charity and Hoſpitality, | 


[By che Laws of England Gifts abfolutely made ate revocable 
on no account. Perſonal things may be giyen by Word only, 


unleſs it be made by a Corporation or Body Politick ; for then 


it muſt be in writing under Seal. All Gifts of Eſtates of Free- 
hold or Leaſes above three Years, muſt be made in writing, 
29 Car. 2. cap. 3.) 


| It is abſurd to think that the Grantor is liable 

't D. 39.5. to ſecure a gocd Title, or to i warrant theſe ſort of 

18.3; Gifts, tho' the Receiver doth lay out great expences 

b upon them, and though they are afterwards evid- 

ed. But if the Giver does this out of deſign or 
deceit, an Action does lie. | 

2. An Improper Gift is either propter Nuptias 

by reaſon of Marriage, or Mortis 4 upon 4 

proſped of Death. 55 


I, 1 Donatio 


the Spouſe to the 
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Imperial or Civil Law. 

1. Donat io 2 Nuptias was formerly call'd, 
ante Nuptias, becauſe it could be made only be- 
tare Marriage. The Gifts which were made by 
the Suiter to his * before Marriage, or by 
Man have this Condition im- 


phy d in them, that if Marriage did not enſue 


I. 2. 7. 3. 


10.8 5 


without the fault of the Giver the Gift was to be 8 


return d. = If death of either Party did enſue be- C. 3. 3. 
fore Marriage, and the Woman was the Giver, the 1. 
whole was to be returned; if the Man was the Donor 

the whole was to be return d to him or his Heirs, if 

he had not kiſſed the Woman; but if he had kiſ- 

ſed her, then half only; for a kiſs was then lookꝰ't 

upon to be ſort of a Conſummation, and the Wo- 

man eſteemed immodeſt that ſuffered it on any F 
other account, 


. # = , 


The contrary cuſtom of Saluting ſeems to be deriv'd from 

che practice of the Primitive v Chriſtians, who obſervd it as 1 C. 16. 

a mark of Peace and Charity. ] bet . jo a0 
Theſe Gifts by reaſon of Marriage were former- 


ly (before the * Conſtitution of Conſtantine) irre- oc. 5.3.8, 


vocable, whether Marriage follow'd or not, as cumſegq- 


much as thoſe which proceeded from mere Liberali- 
ty, * unleſs there was an expreſs Condition to re- vc. 5. 3. 2, 
turn them. OED He: : 


The Gift propter Nuptias afterwards might be 

made and * encreaſed during the Marriage, as the « 7. 2. 7. 3. 
Dos or Portion given by the Farther of the Woman 

or ſome of that Line, call d Dos Profedlitia, or « p. 23. 31 
that brought by the Wife her ſelf or given to her 5.9. &. 
by her Mother or by ſome other, call'd Dos Ad- 
bentitia, might be made and encreaſed in the ſame 


manner. This does not contradict the Decree of 


the Senate, which prohibited Gifts to be made 
between Husband and Wife; for the intention of 
that Law is ro bar ſuch Gifts only as were made 
without any valuable Cax/e ; but this is rather to be 
termed a Requital or 288 3 
| a 9 e 6 Fe q 2. L's 744. The 
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The Condition annexed to this Gift is, that 
as the Portion (by a Fiction of Law) is to remain 
with the Husband, ſo this Gift is to remain with 
the Wife. Let ſhe has not the growing Intereſt 
or Profits of it, as the Husband has of her Portion; 


for he alone is to undergo the extraordinary 


2 IP 


Charge which the Marriage does bring with it. 


. 1. The * intereſt that the Wife hath in this Gift, 


8% & 3% is no farther than to keep it as a ſecurity that her 
Portion ſhall be return'd if the Marriage is diſ- 
ſolved ; not but that all his Eſtate is liable to an- 
ſwer for it; but in this method there is a more di- 
rect ſecurity. If the Eſtate of the Husband confiſts in 
Mu. 6x. immouables, it cannot be * alienated or mortgaged 
” 1.2.8.pr. by the Husband, even by the conſent of the 
P. 23. 3. Wife, wnleſs in Caſes of neceſſity, or unleſs ano- 
26. & 27. ther Eſtate is fo be ſettled in lien of it. | 
8 [ Vid, ante. Bock 1. ce. 2. C. nin dic se 10 


Nov. 97; *? This Settlement, as well as the f-/? muſt be 
equal in value to the Portion, both in its quantity 


P. 23. 3. and quality; for the Portions of Women are very 

2- & 7% much protected and fayoured in Law tor the en- 

couragement of them to enter into the State of 

C. 5.11.6. Matrimony. 7 Upon this account an Aﬀion lies 
for the Portion on a bare Promiſe after the Marriage 
is ſolemnized. Ws PTA 

[By the Laws of England all fuch Promiſes ought to be in 
Writing. 29 Car. 2. cap. 3-] 1 


þ D, by z. The Movables of the Wife may be diſpoſed 


42. of by the Husband at his own pleaſure, ſo that 
| after the Marriage ceaſes the Portion be made 


5004 by other things of the ſame value. For if 


the Husband was reſtrained to alienate the mova- 

ble Goods, many inconveniencies would ariſe, and 

many might be deceived that traded with him. 

* C, 5:18 Therefore the Portion ought to be * eftimgred, and 
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Imperial or Civil Law. , 119 
— — — — 
as the Husband is Propietor, ſo he is the Debtor 

for it. ä 8 
If the Wife dies before the Husband, though 
79 8 are living of their Bodies, in ſtrictneſs of 
Tosa i b 


the Portion * returns to the Kindred of the Viſe; 4 p. 23. 3. 
for it was given to ſupport the charge of a Mar- . 
ried State, which is now diſſolv'd, and not for the P. 23. 4+ 
Education of the Children. But by agreements i x 
and marriage Articles, which were uſually drawn, 
either Pere or after the Marriage ; the Parties 

concern d might ſettle the Portion of the Wife in 
another manner; and by that means it might remain 
with the Husband as the old Law directed, though 
there were no Children between them. 
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bo Be Law of England, if a Man taketh a Wife ſeized of 
an Inheritance in Fee-ſimple, or Fee-rayl, and hath a Child by 
her born alive, if the Wife dies, the Husband ſhall hold the 
Land during his Life, and he is call'd Tenant by the Courteſie 
of England. Lit. S. 35. And thus it is in Scotland. Mackenzy's 
Inſtit. 2 Book, Tit. 9. pag. 126. But by the Laws of Scotland, if 
either Husband or Wife die within a Year after the Marriage, 
if chere was no living Child born of them, all things done by 
reaſon. of the Marriage become void, and return to the fame 
condition they were in before the Marriage. Mackenzy's Inſtit. 
&c. pag. 37. Chattels real, as Leaſes for Years, gc. are not 
given to the Husband abſolutely by rhe intermarrWe, but con- 
ditionally if the Husband happen to ſuryive her; but while he 
| lives he hath Power to alienate them at his pleaſure. But ma- 
vable Goods or Chartels perſonal are all given abſolutely to the 
Husband, by the Marriage; the Wife having a Property in no- 
thing but her wearing Apparrel. 1 Inſtit. 300. 4. 351. a, 
Note, That the Words Dos and Donat io propter Nuptias are re. 
tan d to this Day, yet fince a Community of Eſtate has been intro- 
duced berween Husband and Wife, where there are no Marriage- 
Articles, or that by the Cuſtoms of each particular Countrey, the 
whole Eſtate or part of it remains to the Survivor, or that the 
Portion of the Wife and the Gifts of the Husband ip lieu of 
it, are every where ſubject to the Direction and Regulation of 
the prævioùs Agreements and 0 The 3 
| Ss © L 
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A New Inſtitute of the 


th 


. 


out of uſe throughout Europe. Groenw. de Legibus Abrag. in 
Lib. 2. Inſtit. tit. 7. S. 3. 3 FOR | 
By che Common Law of England, Dos or Dower is the third 
part which the Woman'hath of her Husband's Lands after his 
Deceaſe, and is not taken for the Money or Land which the 
Wite bringeth in Marriage, for then it is call'd either Marriage- 
Portion, or Land given in Marriage. 1. In$. 3 1. 4.) 


p. 39. 6. 2. Donatio * mortis cauſa is when for fear of Death, 
2. eumſeqd. (upon thoughts of ſome preſent or future Danger ) 
ometbing it given; as when the Giver is ſick, or 
golng to Travel, or into the Wars, or when there 
1s a Peſtilence in the Neighbourhood, c. This 
may alſo be barely upon the conſideration only of 


- the frailty of Humane nature. It muſt be expreſ: 


ſed in the Gift that it is made for fear of Death, 
or by ſuch Words that it may appear not to be 
P. 39. 6. an abſolute or proper Gift: For the Giver had ra- 
116 therlive and retain ir himſelf. This Gift may be de- 


liverel preſently, to be returned if the Giver eſcapes 


the ſuppoſed Danger, or if he repents of the Grant, 


b D.39.6.* or if the Perſon to whom the Gift was made 


78.7 30. dies before him; or the delivery may be deferr'd 
* 5 till the Death of the Giver, But it muſt be made 
in the preſence of each other, or by Meſſenger or 
* D. 39. 6. Letters, and accepted of by the Receiver. * Theſe 
27. 35. & Gifts may be revoked at any time decauſe the Gi- 
2 - ver has th principal regard to himſelf, and not to 
the Receiver as in proper Gifs that are pure and 
abſolute. _ * b | 
© Theſe Gifts by reaſon of Death haye the form 
of a Contract, but the effed of a Legacy, and ar 
J. 2.7.1.7 almoſt of the ſame nature with a Legacy, or Gift 
by Teſtament. ns ai 
P. 33. Thoſe are alſo improper Gifts which are made 
3. 1. for other good Cauſes, or upon condition, or ſub 
modo, (i. e.) with a certain Duty annexed to 
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Imperial or Civil Law. 


— „ 


III. By er or Inheritance one may alſo Succeſſion. 
gain a Title, and acquire by the Civil Law. Suc- | 
ceſion or Inheritance is a" right of / ucceeding into nn, 30. 7. 
that Eftate real or perſonal, ' which the deceaſed s. 
* Perſon bad at the time of bis Death. Though © 
at other times the word Inheritance ſignifies the 
Eftate it ſelf, and not only the Right of ſucceed- 
ing into it. IN | 
This Inheritance may come in ſucceſſion. 1. By 
Teſtament. 2. By Law when one dies without a 
Teſtament. 3. By the Bonorum poſſeſſio granted by 
the Pretor. | 
I, There is a ſucceſſion by Teſtament or Laſt By Tet 
Will, | nent. 
Now a Teftament is our voluntary deliberate — 
and e juſt diſpoſition, touching what we would have * D. 26. | 4 
428 


done concerning our Eftates after Deat® with the 1. 
direũ appointment of an Heir in that diſpoſition.. 

From this Definition it may be inferred, that a: | 
Teſtament ought to be advi/ed/y made by aur ſelves 235 
and not by Proxy, and that it does not” depend on» p. 29. . 
the Will of another. 175 Jo 


[The Canon Law allows it to be committed to the diſpoſal 
of another. Cap, cum tibi 13. x. de Teſt.] 


| That the Teſtator be not led by fear, fraud, *flat- « p. 5. 2. 
75 ; that the Teſtament be not in any part againſt 4. 
uity Ox Decency; that it be full and · perfect, 1 P. 29. 7. 

with the appointment of an * Heir; and that it be 9. & 15. 

not of any force till » after the Death of the Teſta- 45 2. 17. 

r nes Of 5 Walt + 

In unfolding the nature of Succe ſſion by Teſta- 4 2 
ment, I ſhall make ſome general remarks upon * b. 39. 2. 
2 "Teftators, Heirs, Legacies and Co- 2 2 oy 
Mn 
© Teftaments. or Laſt Wills were originally the“ & 17 
contrivance of the Law of Nations; and are veryan- 
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"Nb tient; for it is only an Aeration of property to 
take effect after Death. 1 
cue read that if * Abraham had died withour Children, his 
Gen. 1 5. Seward Eliexer of Damaſcus, a Servant in his Houſe, had been 

2735 & 4. his Heir.] PL | e 


The Romans were inform'd by their. 12 Tables 
tom Greece how to leave their Eſtates by Telta- 
ment; the Greeks were inſtructed by Selen. 


5  [Plutarchus in Solone.] | 


But as they receive a certain form from the Ro. 
man Law, they are reckoned amongſt the methods 
of acquiring by a Poſitive Law. Let all Nations 
had not this method of diſpoſing of their Eftates 
by Teſtament, eſpecially in writing. 
For TeflWkcnts were not in uſe amongſt Germans, 
BY Lib. De moribus German. 1 * 5 
Some maintain that Lands, or an Immovable Eſtate: oughr not 
to be given away by Teſtament at all; for by this means too 
great a ſhare might come to one Man, which would create Di- 
rbances in a Commonwealth, by the Envy of thoſe that want 
their ſhare, and by the Pride of thoſe that have too much. 
Alſo that if it were ſo, many Frauds and Circumventions of 
oung and old Perſons would be prevented, which the Publick 
| hr to take care of; ſince a Nation may well ſubſiſt where 
their People have no ſuch power of diſpoſing of their Eſtates 
from their own Kindred and Fanuly. Others contend that the 
liberty of Teſtaments ought to be ſupported; for it maintains 
the Paternal Power, dire&s Ehildren to Obedience, makes others 
- endeavour to pleafe, and promotes good nature in Society: That 
it does encourage Induſtry, when the Proprietor has Power to 
0 „transfer his Wealth to thoſe who in his opinion deſerye it from 
= -; - - him,, Sometimes alſo Teſtaments may be abſolutely neceſſary, 


7 
_ 


oy 


as When the next of Rin are Foreigners, and uncapable' of ſuc: 
ceeding, or when a Man hath only natural Children which 
cannot ſucceed by Law, and would be wholly unprovided. 
By the Lawyof England before the 32 H. B. cap. 1. Lands and 
=; + .. ; Tenements could not be given away by Will or Teſtament, un- 
WEN a ki ſome places by a particular Cuſtom. (V. 32 H. g. c. I. 
+: -- +: & 34G 35 A. 8. cap. 5.) Neither can Lands or immovable 
5 tes be given away by Teſtament at this Day amongſt the 
Danes, 'Swedes or Poles, Vinnius in Cam Lib. 2. Lit. 10. B 
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| By the Antient Law there were three ways of 
making a Teſtament. 1. Calatis Comitiis, in the 
| Roman blies in times of Peace, when they 
met to make Laws or chooſe Officers. 2. In Pro- 
cinfty, in time of War, when they were about to 
engage the Enemy in Battel. 3. Per Xs & Libram, 
when the Teſtator did paſs away his Eſtate by way 
of any imaginary. Sale of it to that Perſon whom 
he appointed to be his Heir; who on the other 
fide did pay a piece of Money to the Officer that 
held the Balance to be paid over to the Teſtator 
(in the preſence of five Witneſſes of fourteen years 
of age at leaſt, and Citizens of Rome) in conſide- 
ration of the ſaid fictitious Sale. To theſe five 
Witneſſes the =» Prator added to more and all of I. 2. 10. 3. 
them were to ſeal as well as ſubſcribe, and tgen 
by the v later Civil Law (extracted fro the an. » L 2. 10. 3. 
tient Civil Law, and the Prætorian Law) it was 
ordered that Teſtaments ſhould be made at one 
and the fame time in the preſence of ſeven Wirt« 
neſſes eſpecially required thereunto, who ſhould 
ſubſcribe their Names, and affix their Seals to the 
ume: The Teftator was alſo to ſubſcribe it, and * c. 6. 23. 
if he could not write, then that defect was to be 28.1. 
ſupplied by an eigth Subſcriber in his preſence. 
$0 that by the Civil Law a Teſtament is either 
Solemn and Common to all the Citizens of Rome, or 
yori and Privileged. 
oth are either * written or nuncupative. —  *T.2. 10. 
In a Solemn written Teſtament it is requiſite. 14. 
1. That the > Teftator ſhould write his own WM, » 7, 2. 10. 
or dictate the ſame to another to be written, upon 4. & 12. 
any matter whether Parchment or Paper, Oc. 
Bur the Heir or Legatary were puniſhable if ei- C. 9+ 23+ 
ther of them prerended to write it. 2. That the 
Teftator * ſubſcribe his Teſtament, unleſs he wrote * C. 6. 23. 
the whole himſelf. 3. That there be ſeven Wit- _ pores 
nelles at the leaſt, Citizens of Rome, of fourteen , 8. 6, 
| years 7,8, 9, 10. 
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LN of one Family may be Witneſſes, and generalh is t 
thoſe that have power to make a Will themſelves; or 
but they muſt be eſpecially regulred for that pur. W Sue 

= ſe, all aſſembled together, and muſt ſee the Te- k C 
4 ator, and hear him acknowledge and publiſh the as 1 
3 ame. But if a Bondman that is reputed to be not 
free is a Witneſs, or a Woman is preſent in Man's nel 

Clothes, their Acts ought to be eſteemed as valid. Kne 

+ ©; C. 22. 4. That all be done at one and the ſame time, no bufi- fr. 
at. & 28. neſs intervening, but what is of neceſſity. 5. That for 
*7.4.10-5-21l the Witneſſes ſubſcribe and ſeal the ſame with ma 
, 25 their -own Seals, or with the Seal of another. wh 
e. 3. & 6. But a * Notary muſt uſe his own Seal, becauſe it of 
z of publick Authority, and diſtinct from all o- A 
: ther. If /ome of the Witneſſes die before the Teſtz- Pl, 
b. 29+ 3. tor, the Will may be valid, for their Subſcription Wi 
6. and their Seals may be proved after their Death, MW the 


 .- bur if a/! the Witneſſes die The Teſtament falls. be 
If theſe Solemnities were omitted the Teſta- | 

ment was invalid, and could not be ſupported even me 

as a Nuncupative Will, if it did appear that the - 
Teſtator had a deſign to expreſs himſelf in 4 
Writing. | a | 7 

. 1 1 

[Hence hath aroſe a queſtion in Conſcience and natural Rea- ref; 


' ſon, Whether advantage may be taken againſt a Teſtament for 
want of a Solemnity required by Law, when it plainly appears 4 
ro be rhe Teſtator's mind that the Eſtate ſhould paſs according Tel 


"0 to the Declarations therein mentloned? Thoſe that deny it pro- 
ceed chiefſy upon the Aroon that Teſtaments are ho effect | 
of a natural Right: Others that maintain the Affirmative in- fro 
+ - - © fiſt, Thar for prevention of Frauds in Teſtaments, it is neceſſary W 
d to keep up the ſtrict Solemnities prefcribed by Law. Bur if an ; 
£1 Heir has entred upon an Eſtate by virtue of ſome Foley N 
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defective in Solemnity, if he is ſatisſied that ſuch was the in- 
tent of the Teſtator, he is not bound to relinquiſh the Eſtate, if 
the Heir at Law, out of a generoſity of Mind, or through neg - 
ligence, will not make any claim to it. ; 1 
An Uẽnſolemn or Privileged written Teſtament 
is that which 7 be valid, notwithſtanding all 
or ſome of the former Solemnities are omitted. , 
"Such is the Teſtament of the Father where his 
Children are inſtituted Heirs, which may be valid & c. 6. 23. 
as to them, if the hand Writing of the Father is 21. 1- 
not denied, and though it is without any Wit- . 
neſſes at all. Such is a Teſtament which is ac. 1, f. 
knowledged before the Prince, or publickly regi- 19. n 
fred. This may be good without any of the 
foregoing Solemnities. A Teſtament of a Ruſtick 
may be valid, tho? there are but foe Witnelles, = c. 6. 23. 
where one may ſubſcribe for the other, by reaſon 31. 
of the Preſumption of Illicerature amongſt them. 
A Teſtament made in the time of a » Contagion or = C. 6. 22. 
Plague is unſolemn and privileged; where one 8. 
Witneſs may come to ſubſcribe after the other, 
there being no neceſlity that all the Witneſſes ſhould 
be preſent at once. | 
But above all a Military Teſtament, or the Teſta * P. 29. r. 
ment of a Soldier is more eminently fayour'd and N. 
privileged, in regard of their unſetled Life, conſtant 
Dangers, and of their unskilfulneſs in Letters. He 
may dye partly * Teſtate, and partly Inteſtate; for ? D. 29. 1. 
if he appoints an Heir of part of his Eſtate, ' the s. 
refidue ſhall devolve on his Heir at Law. + . 


He is not ſubject to the Subtilty of that Fiction, that the 
Teſtator cannot be repreſenced in part.) 
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* He may appoint Heirs till a certain time, and , he 3 
from a certain time. He may dye with more D. 29. 1. 
Wills than one. He may paſs by his Children 19. 
without any neceſſity of Diſinheriting them by C. 6. 21. 


Name, * Strangers (i. e. thoſe that are not Citizens) * I 2. 1 
| and pr. 
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126 4 New Inſtitute of the ' 
Se and Women may be Witneſſes to his Will; and 
; xo Witnelles are ſufficient, though they are not 
Fpecially required, and though they do not ſub- 
ſcribe and ſeal the Will in rhe” preſence of the 
Teſtator: And indeed if there are no Witneſſes at 
all, the Teſtament may be valid, ſo that the in- 
| tention of the Soldier is proved to have been ex. 
ec. 6. 21-prefſed either by Words or Writing. By Writing 
13. even in Blood upon his Scabbard or Shield, or in 
5 the Duſt with his Sword, if he is at the point of 
Dtieath. This Privilege is extended only to Sol. 
I. 2. 11. diers in the Camp, or in the Garriſons upon the 
„ Frontiers: But ſome are of opinion that thoſe al- 


Garrifons upen Duty, ought - to enjoy the ſame, 
for 


bpbecauſe they ought to be ina readineſs for Marches 
And ſudden Expeditions; but this is ſtrongly op- 
J. 2. 11.poſed by the generality. If a Soldier ſays in 
1. common Converſation that ſuch a one {hall be his 


Heir; this is rather to be be lookt upon as an 
| artful way of pleaſing, or the effect of a ſudden 
Y J. 2. 11-tranſport than a defign of making his Will. - But 
Pre however, if a Soldier lives in his own Houſe, or 

in other Places, where there is no neceſſity of be- 
ing in a readineſs for Expedition, or any fear of 
Danger, he does not enjoy the Privilege of being 
exempted from the uſual Solemnities. 
Ĩhlis Privilege is allowed the Teſtament of 2 
VI. 2.13. Soldier till a * full year after he is Disbanded; 
3. ſa that if he dies within that year, the Teſtament 
5 made in the time of War is yet valid as a Privi- 
leged Teſtament. But the Diſcharge muſt be with 
P. 29. 1.* Honour, or upon the account of Sickneſs, not 
''26. for Cowardice, or any Miſdemeanor. If 
85 12. 11. the Teſtament is made before the War without 
wt the neceſſary Solemnities, yer if the Soldier in the 
time of War adds to it, or alters any particular 
3 in 


ſo who lie in their Winter Quarters, and in Inland 


— 
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in it, it ſhall enjoy that Privilege; for it ſeems now 
to be a new Teſtament. | 
[Obſerve from the Account of Military Privileged Wills, 15 
how the ſtrictneſs of the old Roman Law was not obſer- ”Y 
ved by the Romans themſelves in many caſes. The; Canon e im Un 
Law therefore with Reaſon has reform'd this nicety 'of , ** 9 
Circumſtancials, and hath reduced the number of ſeven Wir. „ent | 
nefles in Teſtaments to three, (the Pariſh Prieſt being one) 
and in ſome caſes à to two Witneſſes, returning again to the a Cim re- 
* Law of God, and the Law * of Nations, where two Witneſſes um x. de 
are ſufficient, 2 Tellambettis 
There is no uſe of ſolemn Teſtaments in England, bur they e Deut. 15. 
are made with all liberty and freedom, according to the Fus Cen- C. & 19 
tum, which requireth but two Witneſſes. And if it is certain 15. attb. 
and undoubred that the Teſtament was written or ſubſcribed 18. 18. 
wich the Teſtator's own Hand, the Teſtimony of Witneſſes is not ? 7 6 : 2 
at all neceſſary, but the proof may be from ſeveral Circum- . 1. ** 
ſtances; as that the Teſtator was heard to ſay that he had made 
his Teſtament; or if ſuch Teſtament was found in the Teſta * 
tor's cuſtody amongſt his other Writings, &'c. (Swinburn of | 
Teſtaments , 1. Part. S. 10. 4. Fart. $. 25.) But Deviſes and 
Bequeſts of any Lands or Tene ments muſt be in Writing ſigned 
by the Teſtator, or by ſome other Perſon in his preſence, and 
by his expreſs Directions, and muſt be atteſted and ſubſcribed 
in the preſence of the Teſtator by three Witneſſes at the leaſt, 
or elſe it is utterly void. (29 Car. 2. cap. 3.) In Holland the 
Teſtament is valid, without any diſtinction between movable 
or immoyable - Eſtate or between Chartels and Lands, if it is 
made before ſeven Witneſſes according to the Roman Solemni- 
ties ; bur Teftaments are generally made there either before 
two Eſchevins (Judges) and a Secretary,, or before a Notary and 
two Witneſſes, Men, not Women. Corv. Enchirid. Lib. 2. Tit, 11, 
In the Empire, France, Spain, e. Teſtaments made before a No- 
tary and two Witneſſes are good and valid; though the Teſta- 
tor and Witneſſes neither ſeal or ſubſcribe. Groenw, de LL. 
Abrog. Lib.-2, Inſt. tit. 10.] 88 


A written Teſtament is what I have already 
deſcribed, and is that which at the time of makin 
thereof is committed to Writing. For if it is af 
_ terwards put into Writing for Memory ſake, and 
for proof, it is a * Nuncupative and not a Writ- « c. 6. 23. 
ten Will. » Of a Written Will there may be ma- 26. | 


ny Copies executed for ſecurity ſake, but the "7. 2. 10. 
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muſt be to the ſame purpoſe. Amongſt other ad. 
vantages which the Teftator hath by a Written 
c. 6. 23- Will, he may conceal the contents thereof from 
21. the Witneſſes, which cannot be done in a Nun. 
k Nov. 115. cupative. The Heir cannot be oblig'd to open 
3. the Teſtament before the ninth day after the Death 
8 of the Teſtator, and then it may be open d by the 
p. 29. 3. _ or any others who have an intereſt to ſee or 
4. G7. near it. | | 
„2. 10. A* Nuncupatrve Teſtament is when the Teſta- 
13. tor doth by Word of Mouth only declare his Will 
before ane Witneſſes; and ſuch a Will is of as 
great force and efficacy as any Written Teſtament. 
Nuncupative Wills are more antient than Written 
Wills being in uſe before Letters were invented. 
They ſeem to differ in nothing from Written 
Wills, in reſpect of the * Solemnities required, 
except that they are not neceſſarily to be reduced 
to Writing, and that the Witneſſes are not to ſub- 
ſcribe and ſeal them; it being ſufficient that the 
Witneſſes ſee the Teſtator, and hear and under- 
ſtand him when he appoints his Heir. 
oP: 50. 17. * If Contradictions are directed in a Teſtament, 
4 both are void, and it is not of moment to enquire 
. whether the firſt or laſt Words in the Teſtament 
are of moſt Force. 


{But in the Laws of England it is ſaid that the laſt Deviſe 
taketh place, I. Inſtit. 11 2. b. In the Laws of England alſo 
no Nuncupative Will ſhall be good where the Eſtate exceeds 
thirty Pounds in value, if it is not proved by the Oaths of three 

VVitneſſes at leaſt, required to bear Witneſs by the Teſtator, nor 

_ unleſs ſuch Nuncupative Will was made in the time of the Teſta- 
tor's laſt Sickneſs, and in the Houſe where he had been reſident for 
ten Days, before the making of the Will; except he was ſurpriz'd 
with Sickneſs abroad, and died before he return'd to his own 
Dwelling. 29 Car. 2. c. 3.] 


Teſtaments and Wills may be made void, by Lam 
or by the Office of the Judge. q 
| 
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By * Law, as by the Birth of a Son after the“ L 2. 13. 
Will is made, for the Son is Heir to the Father . & 2. 
unleſs diſinherited upon a good Cauſe; or when 
the Grand ſon comes into the Place of the deceaſed 
Father, who was inſtituted Heir; or by Cancel. 
ling che Teflament wittingly, (* tor when it was p, 28. 4. 
Cancelled unwillingly, it it can be read, it may . 
be ſupported )-- * or by making a perſedt Will af. 7. 2. 17. 
ter the firlt 5 for the laſt is preſumed to be done 
with moiſt Deliberation. Bur a © Verba/ Revoca-t 7, a 13. 
tlon is of no force; and an imperfect Teſtament 7. 
is void in it ſelf. hives 
By the; Office of the Judge Teſtathents may be? I. 2. 18. 
made void, as where the Teſtament is Inofficious br. 
and contrary to à natural Right. This happens 
when thoſe Perſons are diſinberited, ot paſſed by | 
in ſilence, which ought to have been inftiruted 
Heirs. For upon complaint to the Judge by hit 
who is ſo di/inberied, or paſſed by in filence, the | 
Teſtament may be tnade void, and the Inhetitance 
reſtored to him as if he had ſucceeded to ah In- 
teſtate. This * Complaint is given to the Teſta: « 7.2. 18.1. 
tor's Children without diſtinction of degree orSex; 
and to the Parents (whether difinherited or paſſed 
by) againſt the Teſtaments of their Childeenzn 
> and to Brothers and Siſters even of the halt Blood » c. 3. 28. 
by the ſame Father, if a baſe Perſon is inſtituted 7. 
Heir in their ſtead, The Complaint. may be D. s. 2. 
brought at any time within five years after the in- 8- 17- 


„ 


ſirured Heir has poſſeſſed himſelf of the Inhe- D. 5. 2. g. 1 
titancez, and by the ? later Law it does only „C. 6 28. 


tend to the removal of the Heir, not to the De. . Oe ys 
"+49 2 eauſa, 

ſtruction of any other part of the Teſtament. . This © * *- 

Action is taken away * if he that is diſinherited may . , 19. 


come to the Eſtate of the deceaſcd any other way, 2 4 
ot neglects it for * c. 3. 28. 


or „renounces his Title to it, 


ive years, or has any? Legacy given him in the 34 
Will, tho never ſo ſmall. 


J. 2. 18. 
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[Which believe gare occaſion to che PraQiccamongſt us to leaye 
me Heir or Legatary a Shilling, or ſome ſmall piece of Money. 


However this Complaint is unknown to us in England. Vide 
Kok 4 i ; nee 


Peſtea.] y Tis | 
2. Concerning Teftatars, it is to be known that 
„ . by the Law of the rwelbe Tables a general li. 
p. $0.16, betty e making Teſtaments. All (exen 
120% Married Women during their Matriage) were capa- 
P. 31-1, ble of it that were not eſpecially prohibited after- 
772+... wards by Law. For ſome are prohibited. 1. « In 
pr. 1 855 reſpect of their State, as Bondmen, Sons un- 
der the Power of the Father, becauſe they are ſup- 
pPoſed to be one Perſon, unleſs they are Soldiers 
bis. and make their Wills of the Peculium Coftrgn/e. 
- -[This is obſolete every where but in Friez/and. Vinnii Com, 
I. 2 #13)... $675 | 
. 2.12.5. +* Priſoners of War, during their Captivity, for they 
D. 28. 1. are in the ſtate of Bondage, * not if they are made 
1 B. 28. 1. Priſoners by Pirates or Robbers, * Heſtages in War, 
N. for they are in the place of Priſoners. Strangers, 
9. 38. 2. l. e. thoſe that are not Citizens of Rome, (for they 
b. 6. 39. Were preſumed to be Enemies) which Law was after. 
N. wards | e "0h a5 * doubt ſul of theit 
Nes. 5 ate, WIC 1 VS. S vir 
is All this. is our of uſe.) 51 Ha 
. ad. 1. 2. For a defect in Fudgment, as » Children, Males 
.5 under fourteen, and Females under twelve com- 
plwKuete. But a Will made upon the laſt Day after 
„ 2 12. f at Night, ſhall be eſteemed as if the Day were 
„ alteady expired: Madmen, but if they make 


- 8 8. 1. their Wills during a Lucid Interval, it is valid: 
Gag e Ideors, and thoſe of unſound Memory and Un- 


derſtanding. Amongſt whom may be reckoned à 
La. 12+ Prodigal while be is interdicted the management 
of his own Eſtate, but if the Teſtament is made 
before that prohibition, it is good. © 
1 [V. ante of Prodigal, 5. 16. W 
66. 22. _ 


8 an 


3. For a defed in Body, as one born Des] 
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and Dumb, unleſs he underſtands hom to Write. 
Zut 2 Bind Man may make his Will Written: c. 0, 32 
or NuncuPpative. 4. Criminous Perſons are pro- 38. 

hibitec, as tchoſe ghilty of , Treaſon, Apo: C 9.8.5. 
ſtates, Hereticks convict, Tlioſe that have C. i. 7. f. 


contracted iacta, Matriages, for they cannot F 18 5. 


give away any ching to titel Children of ſuch in , „ , 


ceſtuous Marriage, Libellers, Self Murtherers, P. 28. 1. 

rand all thoſe condemned of ſuch Capital Crimes, 18. 1. 

for which their Eſtates are to he confiſcated. 6. 22. 

any by the * Canon Law 'manifeſt Vſurers, unleſs they firſt 2 O. , f. 1. 

exflimgan. e od e ene 3:52 e 2, 

y the Laws of England Married Women cannot make 4 4. + 
eſtamegt of cheir Lands, no not to their owh Husbands. 34 « . 2 

(4 35 H. g. cap. 5. Nor of their Go:ds and Chattels, without quam uſur, 

the Licenſe of the Hnsband (except the Queen of England. He Vſuris 
1. Inſtir. 133. 4.) unleſs in one or two particular caſes. Swin- in, 6. 

burn ebenes er rr N 
Ir has been an ancient. and famous queſtion, Whether Kings 

ein diſpoſe of their Kingdoms by Teſtament without the con- Ty 

ſeht of the people? The Negative ſeems to be well ground? 

ed, becauſe there is not only an Alienation of the Land but of 

the Subjecls too, who, if they are in a ſtate of freedom, can- 

not without Abſurdiry be made liable to Sale or any other Alie- 

nation without theit own agreement to it. This holds os only 

in Kingdoms given to Princes by the conſent of rhe People; and 

in Kingdoms that are Hereditary and Succeſſive, but even in 

thoſe that firſt came by laſt Will and Teſtament, or were got- 

ten by Conqueſt. For in che one the followers: of the Prince 

have a ſhare in the Prize, and-in the other the conſent and 

Submiſſion of the People is preſumed. ] 


3. Concerning Heirs, it is to be obſerved that 


—_— 


don of an Heir amounts to no! more” thah A4 Gift by Legacy. 
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* 1.2.19. All «Heirs are either Neceſſarii, or Sui & Nece. 

F.. - ſari, or Extranei (Strangers) which: are neither 
of them. IRAN] _ 

J. 2.19, I. A Bondman inſtituted Heir was Heres Ne- 

1. ce ſſarius, and did neceſſarily ac as ſuch, whether he 


would or no, and had his Freedom of courſe for it. 


Thoſe that died indebted uſed to take this me- 

thod, that in ſome meaſure the intamy of Pover: 

8 might fall upon the Bondman, and that the 

reditors might ſeize thoſe Goods that ſeemed 
lather to be the Heit's than the Teltator's. 

* L. 2. 13. 2. All the- Children of the deceaſed under his 

Se Power while living, whether Male or Female, 

Children or Grand-Children, Born or Poſthumous 

by the later Law, were the Sui bheredes and Nece/- 

| farn, or elſe to be diſinherited by name upon ſome 

J. 2. 19. Juſt reaſon, * and it was not in their power (un. 

2. els by the permiſſion of the Pretor) to refuſe the 

execution of that Office. This was thought rea- 

ſonable, becauſe they were under the power of the 

Deceaſed while living, and ſeem'd to be one and 

the ſame Perſon, and to continue the management 

of their own Eſtate. 


[By the Laws of England and Holland, no one is forced to be 


» 


Executor or Heir. Swinburn of Teſtaments, p. 6. §. 2. Vinnii. 


Comment. in Inſtit. Lib. 2. Tit. 19.) oY 


E 2.12. If they are (præieriti) paſſed by in ſilence by 
P. the Father, Cc. the Will is void, if (exhæredati) 
diſinberited without cauſe, the Teſtament is in. 

cious : If with cauſe, it ought to be expreſſed 

k Nev. 115. in the Will. The 7#/1:fiable © cauſes, of difinhe- 
c 3. xiting are fourteen. Some whereof are for ſtriking 
the Parents, or curfing, or endeavouring to Kill 
them, or for accuſing them in Criminal Cauſes, 
unleſs on the behalf of the Prince; or for refuſing 
to give Security for his Parent, that he may 
be diſcharged from Priſon: Thus if the ” 
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Will may be ſer aſide as 17ofictows. 
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* Imperial or Civil Law. 133 


without his Father's conſent; if the Son is 

tical; c. Bur a Soldier by reaſon of his parti- x, 2, 13. 
cular privilege, or a Mother or Grandmother. (be- 6. 7. 
cauſe their Children are not under their Power) 

may paſs by their Children in ſilence in their Teſta- 

ments, and it amounts to a Diſinheriſon as much _ 

as if they had been-difinherited by name. © Yet=xw.115. 
if in the Mother's or Grandmother's* Will they c. 3. 

are paſſed hy in filence without a juſt Cauſe, the 


There are eight Reaſons almoſt of the ſame na · yo, 115. 
ture to Juſtifie Sons in diſinheriting their Fathers, c. 4. 
and but * three are reckoned. ſufficient amongſt . % 22. 
Brothers and Siſters. The * Complaint does not c. 47. 
extend to Perſons in a remoter degree. c. + 28, 

It ſeems juſt that the Cauſes of Diſinheriting 2? & 22: 
and Exheredation ſhould be always expreſſed, 
and the Magiſtrate made Judge of them, that no 
room be left to Fancy, Paſſion, Neglect, Importu - 
nity or Authority, Cc. „ 


[ By the Laws of England the liberty of the Teſtator is ſo 
large and ample (as by the antient Roman Law) that cho the 
Teſtator hath Children of his own lawfully begotten, yet he 
may appoint others to be his Executors, ſecretly omitting, or 
openly excluding and diſinheriting them according to his plea- 
lure. Swinburn of Teſtaments, p. 5, 8. 1. ; 


3. Strangers ( Extranci) ate thoſe who are 


tor, and yet may be inſtituted Heirs, or omitted 5 
- pleaſure, and may act or not aft as they think 
Mn, 1 
But as there are incapacities in a Teſtator, ſo 
there are incapacities which attend on ſome which 
are inſtituted eirs. The Extranei made Heirs * 72, 19. 
mult be capable at three ſeveral times, (viz.) at 
the time of making the Will, in which they are 
K 3 inltituted 


4. 
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EC rhe 


| - Teftdtor; rand at the time! when the enters as Heir 
f r upon the Inheritance: #!Apoſtaces. *Hetericks, Li. 


5 28. I. not: be Heirs. 195 JON 2:8 R. in , T! Hr , 
18. I. (By the Engliſh Laws Herericks and Libellers may be Heirs and 


® C. 6. 24. EXecutors'; and according to the Engliſh Conſtitution, even 
g. % Lux ful Companies cannot be * for rief cannot take, 
| $ the nereſſary Hach. ff Eaece a5. 


. 39. Nor by tie Civil Faw ie » | Adulteref be 
] 75 „ Heireßs! in the Teſtament of her Adulterer, or 2 con. 
* #7! 772. Neither can the * Prinee be infticured Heir 

by "9, maintain-a litigious Title. 
I. tex. Erne Perſons are cäpable, the Teſtator may. 
| i a8 many 6 45 he pleaſts, into equal or 
une W ace Yang to che Diviſion made by 
 B a Hz the 200 ft aug de afts; Ker into any other 
p. 28.5 : ha Het 48 he ſhalt direct. 0 All the Heirs make 
771 but one' Pet en and repreſent the Teſtator. If 
L. 2. the one Animated Heir of part, and no Heir is in- 
& 7. e as to the reſt, the whole devolves or ac- 
nes to him; derten no one Gepe a Soldier) 


th UE ela ap. ifijeſ ſtate. - Fra 8 en, 1. 


2 y the Erg. I 2 Tabs? itis TO] 316 in te! and ulla! 
52 10. P. . "oy ot An / Fam, in in Lib, 525 Ait. 143 I 9 


28 that the whbl FERN was called As, and 
58 05 und, Shen welye 5 . which 
5 G clo. number cag he more con; 
i 921 tl ah Wee not 7 81 ore 

9 50 Ar 8, Wit e ard e, which fignifics the 
aft part of N kk; * If any. parts are 
fn . 5 ipoſed, wan is dedull 
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inltirgred Heirs, at the time of the Deatk of che. 


C. 1. 5.4: bellers coe arch unlawful Companies, can-: 
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Imperial or Ga) Law. 


a 
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vw. 


' (Otherniſe by the Laws of bet France and Holland, 
dem.] | 


335. 


we ee wes. —— 2 ·˙ 


And a e exiſting: that "ay alot 11 505 5 
on from the beginning to the end, but the ad- 
dition of a certain Day cannot be ſubject to 
ſuch a Suppoſit tion without Abſurd it. 

Tho'? one is not diſinberited of paſſed by, yeoaE. . 34. 
fer the Death of the n he may be fer aſide as f 2 
Untworthy, tho” e why) doe Heir, or if there is 9 65 33. 
no Teſtament, e Succeſſion ta an Inteſtats, 
and the Eſtate batt come to the nn | 


[ By the Laws of France with more Equity to he next in | 
Sorting: Loix Civiles, Ge. 3. Tum. Lib. 1. tit. 1. 5.30 


i Some of the Cauſes of Unuortbineſs to ſucceed 
are when the Helft (through _— was the oc- 
caſion of the Teſtator's Death; great Entnity with 
the Teſtator continuing till Death; an attempt on 
the Teſtator's Honour and Reputation, or fot not 
proſecuting the Authors of his Death Oe For 8 
Lauge he {hall' refund. what be ES: gore 79 
ö his Peſſeſſion after proof. 212 5 0 N 


Ar is unknown in England.] 


But if they are found Worth they continue 
Heirs by-ex ed 3 of their nn 
Nd e j It and 1 al, eli 
W E tance; a ave [themſelves as 
Heits⸗ 1e have the drei of nine Months | C. 6. 
granted unto them by the ordinary Magiſtrate, and 22. 13. = 
of a whole year by the Prince to deliberate and 14. 
ook gyer the Accounts of the Deceaſed, and to 
2 e Dey. thall accept of the office or d. 


1 19. 


hen the Cred 1 thoſe that would-be © 

0 ths Feltator” de mad died Inteſtate) 

4 * diane of Delibera , , 
ting 


a eas Lanny 1. 215. l. 
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ting ſeems now to be unneceſſary, fince the method 

of making Inventaries hath been introduced by 

c. 6, 30. Fuſtinian. For now they have the benefit of 
22.22 thtee Months to make an Irventary or particular 
Av. I. c. Account of the Eſtate left by the Deceaſed, calling 
2+ to them 2 publick Notary the Creditors and Le. 
| arees, and all others that may be concern'd in + 
ide Appraiſement, or in their ſtead three credible 
Ic, 6 30. Witn at the leaſt. The advantage of an In- 
22.4. ventary is that the Heir ſhall not be charged by 
Debts and Legacies beyond the value of the In. 
ventary, which he was liable to if an Inventar 
was not made. 


— 


In che Lam of England the Executor is charged with the 
2 according to the value of the Goods only. Dr. & Stud. 
Dial. 11 cap. 19. In France and Holland it is an eſpecial favour 

o be] allow'd the. benefi of an Inventary. Vinnij Com, Lib, 
g · lit. 29 Bo 5. aun. 90 Pap „ 


nie, The Heir may deut for himſelf 2 fourth 
part of the whole according to the Lex Falcidia, 
* C.6. 30.and * pay that Creditor which comes firſt; For 
2. 4. CS. that the Gbods of a deceaſed Perſon ſhould be 

* oblig'd to pay his Debrs, is as old as Dominion 


it ſelf, 


. [The Lex Falcidia is unknown in England, and there Crediton 

are to be diſcharged according to a certain Order, Swinb. p. 6. 

5. 16. but the Executor ought not to pay any one his whole 

1 when there is not ſufficjent to pay che reſt, Idem parts 3. 
S. 17. fot it: ig not che ame in the payment of Legacies as 30 
te pay ment of Pehts, where one may be paid the" whole, and 
another but a part or nothing, for chè number bf the Creditors 
may not appear as the number of the | Legarees muſt | evidently 
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Imperial or Civil Law. 137 
| — 
thoſe Claims or Actions which he had 4 the 
| Deceaſed. 
t - While the. * Inventary is making, he ought» c. 
nor to be ſued by Creditors or Legatees. But 28 23. 4. 3% 
he. may, be torced at laſt to a payment, there 
ate * other Caſes where he cannot be forced at all, p. 33.1. 
becauſe the Teſtator bath wholly relied upon his 7. IV 
honeliy. for the performance, as when the Teſtator 
order'd him to erect a Monument in. memory of 
him by à certain time, Cc. 
If he has once acted as Heir he cannot after: c. . V 
wards renounce that office, unleſs he is a Minor. 4 G. 
And if he hath once renounced, he cannot after- 3 
wards be admitted. „ | „ 


(By y the Laws of England 3 chere are many FN * 
and one only refuſeth, he may Feen be admitted. office * 
f Executors, pag. 5 * 


When the Legatees « or Creditors of the De c. 7. 72: 

e fear that the Heir may prove inſolvent, they 
procyre a Separation of the Goods of the 

Te ator, that the Creditors 50 the Heir may not 
ſeize them. 

If the Heir. dies 12 hea arc ptance, the Right is tC. 6.51. L 
not Tranſwitted to his Heir. It is contrary in the 
caſe of an Heir to an Inteſtate, or of a Legatee. 


{But in France Entry or Acceptance is not neceſſary to make 2 
Tranſmiſfun in ſome 3 Cee Mr Codes,” &. 3. Tom. 


* 3 . $4 1% 


0 8 * 74 


5 1 9 rany Beth rift in aTeftathenlt ; 

ven to any. Legataries, and one 
| 997 will act and gecept, the parts of thoſe that D. 29. 2. 
refule' of. he 1 Jure FO nd ) accrue to 53. . 


him char and not ig the Heit at Law. ” And ” D. 38. 
KR it ſ utceſion by « Coberrs to an Inteſtate. 106.9. 


(ne, ud Kccrtfetnili by Teſtament amongſt Strangers 
222 Laws, and not from natural Juſtice. re 
2 Succeſſion to an Inteſtite by cobeirs, or the next of Blood, if 


one 
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the 7. erent ou caſe happens werds o a 
1 . Law. [ 

4, & 
E. Z. 2. 5. Tones lth invented: by Foftinian, 4 7 
| My „, the office of an Heir was refuſed as dangetous and WW i 
. . - , - Uillicult, wy therefor: upon ſuch foreſight Subſt; WW # 
- Tutions were created. word 


Subſtitution | js an Inſtitution of a /ecord br th: 55 
Heir, e, AS, ft Lucius be my Heir, but if Luci e 
will 1 not, then Tet Semproniis be my Heir, and ir tit 


7D Good. 
39% 2, &0 roni us, &c. So that if the firſt acc ts, the 

. titutes cannot ſucceed. 58 "oe 

75 £2 25 "Ie t is either  Valgar, Pupillar, or quaſi Pupil. A 

1. Ga. 

. ast 

I. Vulgar Subſtitution appears in thoſe laſtances 4 

jut ftiow' given; men 


2. Pa 15 is e Father fubſtitures an "Hor wie. 
to his Children, living under His power at the fer 
time of his Death. diſpoſing of his own Eftate and vide 
= theirs too if the Children ſhould refuſe to accept the Leg 
= Inheritance, or if they dye before the age of Puber- for! 
= Ay; 7. e. twelve in Females, and fourteen in Males; Gar 
for then they can make a Will for themſelves. The 

210.2} Before that time the Path er and the Childen were Aug 
eſtermed to be but ons krlon- und therefore in he f 

regatd to the paternal Authority One Will or Citi 
Teſtament ſerv di for all of them. of * 

3. Laſt pupiilar ot Exemplary,-is where the Fa- now 

3 ther or Mother do 9 an Heir to their — Heil 
3 dren, Minors c ory 5 if che VN Iker the 


„ jnterdifted k Dea be 
| c. 6. a6. The Parents fo Ain" to Faſt e laren and 


Sx; . the Lunarick, Cc. to be Reis t he has any ons 
Children; nd i To, then, his Brat! on 1210 Sifters, to 


„ "and in detect of theſe de waz them W ther 
* 20 Ster Pelle 88 Eo W kee 1155 
of any paternal Power which they 2 K 65 


wich, but merely out of pi, and 48 ir is an 
common Humanity. 
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e Piyithary or Quaſi Pupill ary Subſticaricn: was: 
e Romnr, uhknown in Engſand and orher Nations: Groenws, "of 
4 Abrog. iff; h. t. Obſerve! throughout 'thar the C 
Liv? Calls hf gh who! — — 2 8 1 — 
et ſnul, wWit four ion. f EAR 
be Seotland' he only is Heir who ſuccedeth to the ve Dſteby 
night of Blood. 1. Inſt. 237. 6. Macbenx y: Inſt it. of tht Laws of 
Sch land. Lib. 2. Tit. 2. He that ſucteedeth by Wit” inte the 
perſonal Eſtate or Goods is call d Executor. Bur ny Eſtate of I. 
heritance, or for Liſę, is with us comprehended under the Words 
Goods and Chattels ; eee _ ſuch an Eſlate deſoend ro che 1.07 NA 


Exccucor 1. Inſt. 118. its 193 6.7 1d io zei 41481 


A Subſtitution may be to * Tegataries as Wet D. 31. 1. 
as to Heirs. 50. 

4. Legacies area ſort of Gifts by Will: or Tefta- 12.2 20, 
ment to be deliver d by the, Heir, 2952 321. ag 
If the Heir is deſited to deliver over of tr: a 

fer the Inheritance it ſelf, or part of it (as it is di- 

vided into twelve Parts) to anotfier, tltat is hot a2 
Legacy but a 4 Fidei- Commiſſum, or Gift in 175 I 2. 23. 
for another: If it is of one particular thing, a 


Garment, Oc. it is in the* nurure of a" Legen · c. 643. 


Theſe Le were firſt introduced in che ehe of 
Auguſtus,” for the ſake of thoſe that ceuld not 
be falt Ritured Hf Heirs, as Strangers, "who were not 
Citizens of Rome, c. by' which means in favour © 
of Teſtaments the Gifts had rheir Effect, but till 
70 94 exertion depen nded on rio mt too the 
i fe ae bee 
the 923 Accord ing t 10 che 
Teſtator. AT) was dd Fe 
| 2nd the other Heres Fidel: CD A Ind Ati. z. a+, 
ons were brooght agafoft, each h of them! according 4. 6, 2. 
to the ſhare Bl the Iaterirap nce* which was left © 


* 


her by bee e eee 4.45, 

5 1 45 ne Ws OE 0 e 1 
Heir upon t wid a PerforUy- we Het, 

15 eee might. ch 00 2008 HelvS at TA With ro, bo... 


luch a Truſt and to deer the iber over © 
to another. [Since 
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ce an Eſta or any particular thing bath been allow 
N 27 one to another, either by words of Regueſt, or by 
Imperative Expreſſions, theſe r Subfſticutions 
feem to 


thoſe Grants in tail or remainder ſo common in England. In 

Fance they are call d either n or Subſtitutions F. 

dei-Commiſſaries, or Subſtitutions gradual or ſimply Subſtitutions. 

Les Loix Civiles, &c. 12 Tom. Lib. 3. tit. 3. Theſe Limitations 
re more expreſs. in the 159. Novell. ] 


nnn. 


15. 30. 1. A general Prohibition to aliendte the Legacy 


414. 14. is void, but if a reaſon is aſſignd (viz.) that it 
may deſcend to his Children and Poſterity, it ought 
to be obſerv'd. 


In England a Grant to one and the Heirs of his Body, gc. 

| cannot be alienated. 13 Edw. 1. but by Fine, or by Fine and 
*7, 2. 20. * All Things may be given in Legacy, either 
4. 7. thoſe that exiſt at preſent or in ſuturity. It mat. 
5 ters not whether it is Corporeal or Incorporeal, ſo 
that they lie in Commerce. | 
A Legatary therefore is diſtinguiſhed from the 
Heir, becauſe he takes no Duty or Office upon 
himſelf. He cannot by his own. Authority take 
L 2. 20.1. his Legacy, but he mult receive it from the Heir 


22. 20. . and by his conſent. Formerly there were four 


ſorts of Legacies, and to every kind certain ſo- 

lemn and formal Words aſſign d; but by the later 

Law there is but one kind of Legacies, and which 

| may be bequeathed by any form of Words. A 

8 I, 2. 20. Creditor may. releaſe bis Debt by ill, and the 
Legacy is valid. The * Creditor alſo may charge 
his Heir not to ſue his Debtor till ſuch a time. 


13. | 
4. 


I. 2. 20. On the contrary, if the Debtor gives no more to 


14. _ his Creditor than What he 9 7 him, the L pag 

31. 88. is void; The Creditor alſo may giye bis Debt 
73" to athird Perſon, and che Heir ſhall transfer his 
L 2. 20-21: right of Aion to the Legatary. * _ 
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more in them than a Truſt, and anſwer to 


| 9 — — 
Imperial or Oivil Law. 
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[Vid. Poſtea of Ad ions.) 7 Mt” 
If a Legacy is loſt, or periſneth without the: I. 2. 263 
fault of the Heir, the Legatary bears the loſs; 16. * 
bur when a quantity of any thing (as Corn o 
Money) is bequeathed, that cannot periſh. ' If . I 2. 20 
any thing in general is given, as a Houfe or Bond- 2. 
man, &c. not deſcribing it more particularly, if 
there are ſeveral of the ſame kind belonging to 
the Teſtator, the Election may be given to the 
Legatary, if the Words of the Teſtator ſeem to 
direct it. But in that caſe the Legatary ſhall . p. 30. f. 
not take the beſt to overcharge the Heir, nor the 37. 
worlt to injure himſelf. * And if the Legatary « C. 6. 43. 
does not elect during Life, his Heir may do it. z, 
If there are many Legataries and they cannot a; I. 2. 20. 22. 
gree in the Election, the choice ſhall be decided 
by Lot. In giving a Houle generally, if the « p. 30, 1. 
Teſtator had no Houſe, there being great differen 77... 
ces in Houſes, it is Lædicrous, and it can have no 
effect. If an yearly Eſtate is left to a City, that 
every year in that City a publick Shew ſhould be 
made there in memory of the Teſtator, which is 
contrary to the Laws of that City, the Legacy = p. 33. 2. 
— be converted to ſome other uſe which is 16. 
Wful. [cd 14. 
An Error in the proper name or firname of, . 2. 20. 
the Legatary does not make the Legacy void, if 29. 
it can be underſtood what Perſon was intended. 
But if there is a miſtake in an: Appe//ative name, * D. 30. 1. 
it is naught. As if when the Teſtator would give 4 _. 
a Garment, he calls it by the name of Houſbold- 
Stauf. Neither can a falſe * Demonſtration or De- x, 2. 20. 
ſeription make void the Legacy; as when the zo. 
Teſtator gives his Bondman Stichus, which he 
bought of Titius, whereas Stichus was given to 
him, or perhaps he bought him of ſome other. 
Neither 


* 


1 


all a falſe » Cauſe added to a Legacy v 2. 20. 
| 31. 


"> 


Ms 1 De 


— — A et ——— — — 
| be prejudicial to the Legatary, becauſe i it is $ ſuper. 2 

fluous. As when the Teſtator fays, 1 give this 
Cuouod co Timun, becauſe the bath caken, care of Gold 
| mf Aale, men indeed he pegletted. chem. But it. 
nid. il it bad been added by; Jang of arf, Congirign, the WF wich 

Condition muſſ have hes n | Petformp 'd'tg oo the WWF necel 


T.sxcgeu 80d. 0:9 ni nie + 
Cake of te fe Home AP] 4 
| me 


Fora Legacy may be left upon Conditionsrech to th 
dem or ſubſequent, abſolutely, br ata terrain time, WM cipal 
40. 38ù1. # with the addition of a day when it my be. demand- Eſtat 
1. G 2. ed, tho it was due before. In this caſe if the Lega with 
 tary'dies before the day, his Heirs [hall — it; WW In 
but if it is to be due at a certain day, and the Legatary mov 
dye before that day, the Legacy is loſt; Or* it may be eiche 


left fub Modo wich a Duty annexed to it. A Legacy anot 

þ ss. x, upon Condition cannot be renounced © befareting iris preh 

17: 4 due; and if it is renounced, it may notwithſtund- give 

a 1. ing be demanded when the Condition is fulfilled, paſs 

* Tr, a Legacy is given to him rhat firſt aſcends the grea 
. 34.5. Capitol, and two Perſons come together, and it I 

10. does not appear which came Hirt, in equity the the 
N ought ro be divided. | 89107 tre Teſt 
1 1 21 cies may be given to anon Perſons if the 
1.2 20. the Te ator's meaning may be found out; to G- the 
| 23: „ „ Fes and wen {A — could not be done gre: 
1. formerly. Tell 

A Legacy may be given alſo a a. pn ' Poſthumous 11 

* d . Child.” IR Hi. n ! 

26. * 'Predial Services may be wits in u Legacy. As Sho 

| when the Teſtator orders the; Heir to ſuffer the F 


L. 2. 3. 4. Legatary to go through his Ground, or that the Clog 
by 5 * Heir ſhall — build the Teſtaror's Houſe higher to ick, 
3 | the Prejudice of his ug A o 97 take 
33 5.35 6. In a L wy of im Veſſels alſo are gire of r 
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perial Civil Lawẽw˖. 

Imperial ar Ciuil L. 343 

-* Predium inſtrudlun, an Eſtate and the Stock * P. 33. 7. 
upon it being bequeathed. every thing upon it 1 
Gold, Silver, Houſhold Stuff, c. paſſeth with“ 
it. But if Prædium dum Inſtrumento, an Eſtate D. 33. 7. 
with a Stock is given, nothing paſſes but whas is 12. 16. cum 
neceſſary to the manuring or ſupport. of it. If Eg. HA 
the Eſtate is alienated: before the Death of the 1. G5. 
Teſtator in the laſt caſe; the Stock does not go to mY 
the Legatary, becauſe it was given-as an Acceſſorg 
to the Eftare ; but if the Stock had been given prin! 
eipally, as it is worded in the firſt Inſtance, an 


Eſtate and the Stock; the Stock might be taken , 
without the Eftate. © 1! 5 


In a Legacy of Houſbold Stuff all inanimate « D, 33. 
movable Things, of common uſe in the Family, 10. 1. a. 
either of Neceſſity or Pleaſure (which are not of cum Eg. n 
another kind, as Books, Money, Cc.) are comi *' © 
prehended. If Houſhold Goods in general are p. 33. 5, 
given, and afterwards ſome few are added, they 12.4. 
paſs under the general name; * otherwiſe if a c p. 33. J. 
great part are alter d. oy 18. 13. | 

If a Hoch of Sheep is given in Legacy, ang 
the Flock is reduced to one upon the Death of the Io 
Teſtator, that one may be claimed; as alſo if © I. 2. 20, 
the Flock does increaſe, the Legatary ſhall have 18. 
the benefit of it. So if a Houſe is given, tho? I. 2, 20. 
great additions: are made to the Houſe after the 19. 
lee is made, the Legatary hath a right to 
them. 23 „ 

In the word. Garment (Veſtis) Hats and » p. 3 
Shoes, Cc. are not contain l. 


4. 24 
| 59. „ J. 

Aimentum, Maintenance, comprehends Food, « », . 
Coal hing, a Dwelling,, Bedding,, Education, Pby- 6. & 23. 
ſick, &c. but in Contracts the word is to be p- 50.16. 
taken in a ſtricter Signification. If the Character 43. & 4 
of the Legatary requires it, Servants and Horſes P. . 13. 


l 22 * , 
may be allowed him. If the Legacy is abſolute, 2 1 „ 
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A New Inſtitute of the 

— COULD 2 — — . 
the time that the Heir enters upon the Inheritante 
for he may be guilty of a fraudulent delay to deceive 
nim of it. And it the Legatary dies after the 
Tedſtator, he tranſmitæ his Right to his Heir. 

Legacies may ceaſe either by an expreſs Revoca- 
tion, or tacitely by ſome Act from which the in. 

P. 36. 2. tention of the Teſtator may be collected: As if 
e the Teſtator gives away that Legacy in his Life 
. 2. 21. time, tho' he afterwards redeem it. Thus * it the 
Þ-& 1: Legatary dies before the Teſtator; for the regard 
5 was to his Perſon only, and not to his Heirs; or 
P. 34. + 4 where the Legatary comes to the Legacy rata 


8. 4 by ſome other means. The Legacy alſo,ceaſcs 


1 


3. it the Legatary kills or wounds the Teſtator; or 
I a. 20. 6. if there has been great Enmity between them with: 
D. 34. 4 out reconciliation,” it ſhall be taken away from 
3˙ 11. mim as Unworthy of it. E in c 
Sometimes they ceaſe in part only by the Lex 
Fr. 4. 22; Ealcidia, which is a Plebiſcite, by which the * Te- 
r. ſtator is prohibited ro give away above zhree parts 
in four, for he muſt of neceſſity leave the fourth 
r J. 2. 22. part to the Heir, : after the Debts and the Fune- 
3. ral Expences are deducted. If he doth otherwiſe, 
„the Heir may retain the fourth part by virtue of 
this Law, or ſue for it if the Legataries have got 
poſſeſſion. This was enacted, becauſe Heirs ſhould 
not refuſe to act when the Teſtament would be 
no advantage to them. 


[This Law hath no force amongſt us in England.] 


. 2. 23. The Heres Fiduciarius, * or Heir in Truft, al- 
3 ſo had this advantage by the Senat us-Conſ. Trebel. 
Zs being founded on the ſame Reaſons. 
1 v. 131. But it does not take place in Legacies to * prous 
. 12. Uſes, or when the Heir * willingly and knowing!) 


y « 
n. pays every one his whole Legacy: 


575 N * : 5.1 A Codicil (a Codice a Book or Writing) is the 
1. C 3. Jeſs ſolemn Will-of one that dies Teſtate or may 
TYEIN ALE ah | m 7074 holt 
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" without the appointment of an Heir. Teſlate," C. 6. 306. 

when he that made his Codicil hath either before? 
or afterwards made his Teſtament, on which that 
Codicil depends or refers to it. It is valid, * P. 29. 7. 
tho not confitm'd in the Teſtament. Iateſtate, 3: % . 
when one leaves behind him only a Codicil wh- 
oft "Teſtament, wherein he gives Legacies only 
to be paid by the Heir at Law, and not by any 
Heir inſtituted by Teftamear. . Cadicr/s firſt came 
in uſe in the time of Auguſtus, as advantageous 27, 2. 2 . 
to the Roman Citizens, who perhaps ſurprized 7 
with Sickneſs, or in foreign Countries could not 
conveniently find ſeven Witneſſes who were Citi- 
zens of Rome, to be Witneſſes to their Teitaments, 
and therefore were under an impoſſibility of obſer- 
ving the other, neceſſary Solemnities. A Codicil 
may therefore be ſaid to be a Laft Vill but not a 

eftament. 35 3 : 

A Codicil as well as a Teſtament may he either 
ritten or Nuncupative, though the word Codicil . C. 6. 36. 
ſeems to import a Writing, however a Teftament and 
aCodicil differ. 1. Becauſe a Teſtament requires * 7bid. 
many Solemnities, a Codicil ſcarce any, only the 
ſubſcription of five Witneſſes at one time, though 
accidentally preſent, and not eſpecially required 
thereunto, and though of the Female Sex. 2. The 
Inſtitution of an Heir is * nece{ſary in a Teſtament, J. 2. 25.4. 
but in a Codicil an Heir cannot be inſtituted di- 
rectly ; though by Codicil it may be declared that 
an Heir already inſtituted by Teſtament is only 
Truſtee for another; neither can an Heir be di/in- 
berited by Codicil who was appointed by a Teſta» = 
ment, nor be made conditional who was telore | 
abſolutely inſtitured. 3. No one can leave be- J 2.25.3; 
bind him two Teſtaments, but he may leave many 
Codicils, and all ſhall be valid * unleſs they are*c. 6.36.3. 
contrary the one to the other; becauſe by Telta- 
ments the whole Inheritance is conveye]! which 

can 
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particular Legacies only are given. ä 
Though the Law of Teſtaments and Codicils 


3 » c. 36. 8. are diſtin, yet it often happens that an | im- 


ft. perfect Teſtament may be ſupported as a Codicil 
P. 29. 7. when there is the uſual Clauſein it, or the like, vis. 
If this my Teſtament is not valid as a Teſtament, 
my deſire is that it ſhould be taken for à Codicil, 


in the Laws of Englan there is no difference between a 
Codicil and a Teſtament, unlefs becauſe it is made without the 

- nomination of an Executor. And by cuſtom they are confound- 
ed in other Nations. Groenw, de Legibus. Abrug. in Inſt. 2. 
tit. 21. 8 34.) 7 WE 


© Theſe Rules ought to be obſerved in the con. 
ſtruction of Teſtaments. 


b. 3 8. Let thoſe Expreſſions which have no ſence be 


their due force. | 


* D. 28.1. The * Will of the Teſtator is the Law in a Teſta: 


1. f 

ment. 
7 D. 28. 8. Thoſe Clauſes which are contrary to ? Law ot 
15 good Manners can have no effect. ; 


P. 34.5. * Ambiguous Expreſſions ought to be judged of 


24» y Circumſtances, and probability of the Teſtators 
meaning. be | 


D. 30-1. * One may recede from the fignification of 


Words, if it is manifeſt that the Teſtator did not 
69. defign what is expreſſed. 

»D.33-10. Words oughtto be taken according to the com- 
7-22 mon way of tpeaking. | 


P. 30. 1. In doubtful Expreffions the Heir ought to be 


of 5. favoured more than a Legatary, for the Heir is in 
31. I. | 

the nature of a Debtor, and the Legatary of 2 
Creditor. | 


4 D. 11. 7. © Unreaſonable.and Impertinent Defires of Teſta- 
74.6. tors about their Funerals, Te. ovgttt to be neg: 


lected, | | 7 


rejected as if never inſerted, but let others have 
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The laſt Will of a Man is alterable and am- 
bulatory till the point of Death. | 7% 
That Clauſe in a Will is void, which orders 
that the Will thall not be expounded by the _ 
Laws. ee „ 8-0; 960 il 

This is the Method and Law of ſucceeding by 33. 
Teſtament, So/emn and Common, or Un/o/emn and 
Privileged ; both which, as has been ſaid, ate 
either Written or Nuncupative. Concerning which 
way of Succeſſion if any previous * Contract or ec. 5; i4; 
Bargain is made with any one, viz. That he ſhall 3. 
be you Heir, this Contra is regularly void, be- P 28. 6. 
cauſe it ſeems to be contrary to the natural Lore 
that Evety one ought to have for his own Kindred ; 
and becauſe ſuch Contracts may be a Temptation 
to deftroy that Perſon whoſe Eltate you expect. 


| [Yet by Cuſtom the Practice is otherwiſe in England, and ip 
moſt parts of Europe. Les Loix Civiles dans Leur ordre Nat l- 


II. Succeſſion by Law is where for want of an By Sicceſf- 
Heir appointed by Teftament, the Law cafts the 4 } * Ih- 
Eftate upon the next Heir of the Inteſtate : * Sup- . 3. i. pr, 
ing that it was the intent of the Deceaſed that 

is Eſtate ſhould paſs in that method. It ought to 
be favoured more than a Teſtament to Strangers. 

[In this Succeſſion by Law no diſtinction is made in the deſ- 
cent of a movable Eſtate or Goods, or an iminovable Eſtate of 
Lands, as we do in England.] 


The Law, with relation to this Subject, anti- 
ently was very various and perplexed, but now 
by the Nove/ Conſtitutions it is ſetled and made 

lain. This Succeſſion is either in Capita or iT, 3. t:6: 
lin pes. | . 
A Succeſſion in Capita is when the Inheritance 
is to be divided according to the number of Per- 
ſons which are to ä the Inheritance of | 
| . RY 
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the Father into four parts amongſt his four 
Sons. N e f 
A Succeſſion in Stirpes is when by a fiction of Lam 

a Family comes by repreſentation into the place of the 

| Perſon deceaſed, and doth divide that ſhare amongſt 
themſelves, which He himſelf would have received if 

he bad been living. As if one of the four Sons had 
died before the Father and left Children behind 
him, thoſe Children ſhould have repreſented their 
Father, and have had his part, viz. a fourth part 
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_..  , amonrgltthem a//, ee 
n * Succeſſion by Law is either in the Deſcending | 
Pp Line, Aſcending Line, or the Collateral Line. : 


I Nev. 118. 1, In the Deſcending Line, if the Parent dies 
= 1. (Father or Mother) all the Children Male or Fe- 
2. male, Emancipated or not Emancipated, by the firſt 
or ſecond Marriage, born in lawful Matrimony, 
do ſucceed equally into all the Eſtate, whether 
real or perſonal. The Males firſt of all by the : 


m Num. 27. Divine * Law. 
8,9,10,11+ | . | 
* Cal. 4. To this Male-Succeſfion ? St. Paul alludes, when he faid, 
v. 1. If thou be a Son, thou art alſi the Heir, &c. But the eldeſt Son 
lad a double Portion, Deut. 21. v. 17. 
This Deſcent is to all equally in equal degree, for prevention b 
of Envy and Diſſentions, which in all likelihood will happen 7 
when one is prefer d before the other. But this Policy ſuits beſt ( 
with ordinary Families, for when it is for the advantage of the 
Publick to preſerve Kingdoms or Dignities, it may be reaſon- 
able to prefer the eldeſt Son.) 
| [ 
| 


„C. 6.85, A * Poſthumous Child hath alſo his ſhare. A 
4 - Natural Child of a Concubine was not incapable 
» Nov. 8. . to ſucceed, if there was a ? ſubſequent Marriage, 
23. & 9- or a Legitimation in Court, or the Reſcript of 
| 5 the Emperor to purge the defect. * Bur a Natu- 
| C. 6+ 57. ral born Child may ſucceed in the Eſtate of the 
= Mather with her lawful Children; for the Mother 

is ſure and certain. And if the Father had neither 

5 | lawful 
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lawful Wife nor Child, then the Natural born Nv. 89.c. Mt 
Child and the Mother of it might ſucceed to a 7+ = 
ſixth part of the Father's Inheritance. Baſtards © Nov. 89. 
begotten in Adultery or Inceſt, are wholly unca- 15: 

able to ſucceed in the Father's or the Mother's 

ſtate. Neither can they ſo much as claim a 
Maintenance from them by the Civil Law. | 


2 the Canon Law is more merciful, and appoints 

2 Maintenance for them, thinking it inhumane to ſtarve thoſe 

who are not concern d in the commiſſion of the Crime. C. cum 
haberet. Extrav. De eo qui duxit in Matrimon. 

Buy the Cuſtom of England the Child that is born our of Matri- | 
mony is a Baſtard, and ſhall not inherit. Dr. & Stud. Lib. 1. "Yy 


cap. 7.) « 


If there are no Children, the neareſt degree in * Nm. 118. 
a. Lineal deſcent ſucceeds, always allowing the re- c. 1- 
moter degree in inſinitum, the right of Repreſen. 
tation, i. e. of coming into the Kight ahd Place 
of another, and of ſucceeding in irpes in the 
deſcending Line. | 

If Children dye together with the Parent, ſo 
that it cannot be diſtinguiſhed which died firſt, as 
in a Shipwrack, it is to be preſumed that the 
Children liv'd longeſt, unleſs they were Infants * D. 34. 5. 
and very young. It ſeems natural that the Eſtate 9. 1- 
ſhould firft deſcend, becauſe the Parents are the yy 77 
Authors of the being of their Deſcendants, and © *F 
under an obligation to provide for them; by which 
means the memory alſo of the deceaſed Perſon is 
longer preſery'd. 


[In Sweden Eſtates as well acquired as inherited, deſcend to 
the Children in equal Portions : Of which a Son has two and a 
Daughter has one part. Account of Sweden. cap. a | 

By the Cuſtom of England the eldeſt Son is only Heir to his 
Anceſtor z and if there be no Sons but — chen all the 
Daughters ſhall be Heirs. And fo it is of Siſters and other 
Kinſwomen. If there be neither Son, Daughter, Brother or 
Siſter, then ſhall the Inheritance deſcend to the next of the 
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whole Blood, Kinſmen or Kinſwomen, of him that had the In- 
_ hericance in infinitum. Dr. & Stud. Lib. 1. c. 7. 

It is common in France for the Women (endow'd upon Mar. 
riage) to renounce all right to Succeſſion in favour of the Males, 
Loix Civiles, &c. 3 Tom. Tit. 5. 5. 2. Which doth bind their Chil. 
dren ; but this Renunciation is not allow d by the Civil Law.] 


p. 28.16. 2. The Aſcending Line ſucceeds when the De. 
16. ſcending Line is at an end. 1. The Father and Mo- 
F-6: 20. 35 ther equally. 2. After the Death of both Father and 
Nu. 118. Mother, the reſt according to the proximity of 
„2 their degrees both of the Father's and Mother's 
* fide, no conſideration being to be had, whether 
the Eſtate came firſt by the Father's fide or Mo- 
& ther's fide. 
55 Orherwiſe in France, for there Paterna Paternis, Mater 
„e Laix Crvites, &c. 3 Tom. pref. $. 4+] cali 


But the neareſt Perſon in the Aſcending Line 
excludes him that is more remote, becauſe no 
right of repreſentation is allow'd amongſt Aſcen- 
dants; for it looks præpoſterous that the Grand- 

I Nov. 127. father ſhould repreſent his Son, &c. 7 Yet note 
F-}- That the Brothers and Siſters of the who/e Blood 
| to the Deceaſed are admitted with the next Aſcen- 
dants, and if there are Brather's and Siſter's Chil- 
dren, the Right of repreſentation, and of ſucceed- 
ing into their Father's or Mother's ſhare, with the 
Aſcendant in the right Line is allow'd them. And 
in general the Parents may ſucceed thoſe Children 
which might have ſucceeded them, if the Parents 
bad dy'd fiſt. 


It ſeems juſt that the Father and Mother ſhould ſucceed 
when the Deſcending Line is ſpent, becauſe either the Eſtate 
came from chem, or part of it; or Gratitude for Education may 
direct it, or elſe they may have a pretence to it as a recompence 
and comfort for the loſs of their Offspring. Though others 
pronounce it inconvenient, becauſe the ſurviving Father or Mo- 
ther by ſecond Marriages often carry the Eſtate into other Fa- 
milies. And for this reaſon a Lineal Aſcent is prohibited in 

Hang. Loix Civiles, &c. pag, 344 5 
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rn nene — 
By che Cuſtom of England Lands fill never Aſcend from the I 
Son to the Father or Mother, (I ſuppoſe becauſe of Tenures in 
Knight Service, gc.) nor to any other Anceſtor in the right 
Line, but ſhall rather eſcheat to the Lord of the Fee. Dr. (5 | 
Sud. Lib. . cap. 5. KEE | 
3. The Collateral Line ſucceeds when there atę - Mu. 118. 
no Deſcendants or Aſcendants in the right Line, c. 3. 
without any diſtinction between (the Agnati) the 
Kinſmen by the Father's fide, and (the Cœnati) 
the Kinſmen by the Mother's ſide. And 1. Bro- 
there and Siſters of the whole Blood (calF'd Ger- 
mani) ſucceed each other without any regard, 
whether the Eſtate came by the Father or Mother; 
and if a Brother and Siſter is dead, their Children = 
ſucceed into his or her ſhare by repreſentation; 
the half Blood as yet being excluded. Brothers and 
Siſters ſucceed one to the other, becauſe- a leſs 
ſhare came to each of them from their Parents 
upon account of their number. 2. Brother's and 
Siſter's Children of the whole Blood, ſtill exclud- 
ing the half Blood. 3. Brothers and Siſters of the 
half Blood equally,” if they are all by the ſame 
Father or Mother, and the Children of thoſe De- 
ceaſed by repreſentation before the Uncle. Bur if * C. 6. 88. 
there are (Conſanguinei) Brothers and Siſters by the *3* ?. 
ſame Father only, and (Urerini) Brothers and Siſters 
by the ſame Mother only, thoſe of the ſame Father 
and Mother ſhall ſucceed. | Y 

[According to ſome Interpreters.] 

Only to that fide which brought the Eſtate 
into the Family (ſed qguere.) An Eſtate gotten 
otherwiſe is to be diyided equally, 4, The 
Children of the Brothers and Siſters by the half 
Blood, before the Uncle, but not their Repreſen- 
tatives : The Emperor allowing no Repreſentation 
after the Brother's and Siſter's Children to the I2- 
| teftate, Neither could he in propriety of Speech 

ow a Repreſentation even in that caſe. For the 
| "7 hw natur 
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natute of a RepreſMtrarion'is ſuch that it ought to. 
take place where the firſt had a right in the Gods 
of the other, as a Son to ſucceed to the Eftate of 
the Father, being eſteem'd but as one Perſon: 
Now if the Son dies before the Father, his 
Children upon the ſame account have a right 
to ſucceed, and therefore the Son is repreſented by 
them. But one Brother has no right in the Eſtate 
of the other Brother while he is living, and there- 
fore if he dies before his Brother (leaving Children 
behind him) they cannot in triffneſs be ſaid to re- 
preſent him in any Right or Claim. 5. All the Cal- 
laterals according to the Proximity of their degree, 
whether it conſiſts of one or more Perſons, or 
whether by the Father's or Mother's fide in inf. 
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nitum, there being no fixt degree to bar the Suc- 1 
ceſſion. eee eee ; 
For although the Emperor ſays, The Kindred ſhall be ad. i 
® I 3.5. 5. mitted, though in the b tenth degree; He does not by that ſtop tt 


the Succeſſion there, but names a round number, anda certain 
remote degree for a degree that is uncertain. So it is in the 


Divine Law. Numb. 27. 8. And thus He muſt be underſtood, 2 

J 2. 2, 3. otherwiſe ſeveral © Laws which point that way cannot be re- Cl 
D. 38. 10. conciled. By the Laws of Saxony Succeſſion to Inteſtates does not In 
2.1.- exceed the ſeventh Degree. Groenw. in Inſt, Lib. 3. Tit 4. by 
J. 3.7. 1. It has been the ſubje& of Debate, whether intimate Friends th 
Nov. 118. and our Benefa&ors ought nat in reaſon to be preferr'd before fi 
be 3. the remoter Kindred. 2 
I! his Succeſſion amongſt Collaterals is not always obſerv'd in he 

other Nations; for in ſome places there is no Repreſentation, Cl 

and a Brother ſhall exclude a Brother's Children. Sometimes 6. 


the Uncle of the Deceaſed and a Brother's Son ſucceed equal- 

ly (as by Cuſtom in Paris) when the Deceaſed leaves no Bro- 7 

ther or Siiter, Sometimes the Eſtate deſcends only in that & 

Line, from whence it firſt came. Perez. præleck. in C. 6. 58, f 

Num. 13. In the Laws of Holland there is a twofold Succeſſion f 

to an Inteſtate. The one call'd the Jus Scabinicum, which le 

obtains in the Weſtern Parts of that Country; the other Jus 

Aeſdomicum- or Aſingicum, which is the Law in the Northern 

Parts, Vinnii Com, in Inſt. 3. 5. in fin. Coru. Enchirid,g. 1. By the He 
Laws of England XY Collaterals, if there are three Bre- de 


ghren, and che middle Brother or youngeſt dyes, the elder _— 
| | 2 , ther 
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ther and his Poſteriry ſhall inherit Lands in Fee-fimple, as - 
Heir before any younger Brother, or any deſcending from him 
for that the eldeſt js moſt worchy of Blood. Lit. & 8. 1 Inſt. 14. 125 
a. Dr. & Stud. I. f. cap 7. Alſo it is a maxime in the Laws of | 
England, Thar if Lands do deſcend from the part of the Mother, 
the Heirs of the part of the Father ſhall never inherit, & vice 
verſa. 1 In. 13. a. And ſo it is of Goods by Cuſtom in France, 
Loix Civiles, 8e. 3 Tom. pref. $. 4. But if a Son purchaſeth 
Lands in Fee Simple, and dies without Iſſue, they of his Blood 
on the Farher's ſide ſhall inherit as Heirs ro him, and after- 
wards the Blood of the Mother, Lit. $. 4. 1. Inſt. 12.4. And 

it is farther to be underſtood, that none ſhall have Lands by 

Deſcent as Heir to any Man, unleſs he is Heir of the whole 

Blood; for an Uncle or a Siſter of che whole Blood and their 
Heirs ſhall ſucceed before a Brother of the half Blood. Thus 

by Succeſſion of the Uncle, Lands may aſcend collaterally, though 

not in a right Line. Lit. 5. 6. & 7. 5 


The“ Husband ſucceeds to the Eſtate of the 40. 6.18.1. 
Wife, and the Wife to the Eſtate of the Haus- | 
band, after that the Deſcendant, Aſcendant, and 
the Collateral Kindred by the Father's and Mo- 
ther's fide is ſpent. * 


[This Succeſſion is almaſt out of uſe ſince there has been a 
Community of Eſtate between Husband and Wife. Groenw. in 
Cad. 6. tit 18. And it is unknown in England as to Lands of 
Inheritance, except that the Husband ſhall be Tenant for Life 
by the Curteſy, if he hath had any Child by his Wife, and except 
that the Wife ſhall have the third part of the Inheritance of her 
Husband, of which he was ſeized during the Eſpouſals. Dr. 
Stud. I. 1. cap. 7. By Articles a Joynture may be ſetled on 
her in lieu of her Thirds of the Land. But as to Goods and W 
Chattels vid. the Notes toward the end of this Chapter. ] * 


5. Laſtly, the © Excheguer ſucceeds, not as · C. 10. ro. 
Heir but for want of one. The Exchequer muſt 1. 4. 
Pay the Creditors. ® But if the Deceaſed Perſon * P. 49.14. 
ied a Member of any lawful Company or Col- 1%: 4 
lege, that ſhall ſucceed before the Exchequer. „5 


[Otherwiſe in practice. And in England Lands for want of 
Heirs eſcheat to the King, or to the Lord of whom they are hol- 
der, I, Inſt. I 3 da. apes? 


This 
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This is the lateſt Rule concerning Succefſiong 
by Law to the Goods of an Inteſtate. The old 
5 Law was otherwiſe in many. pafticulars. As 
by the twelve Tables the Kindred of the Mothers 
fide, could not inherit the Eſtate of the Eather: 


7 . 3. 2. 


but were eſpecially qualify d to it afterwards b) 


*L 3. 2. 8. the Prætor. Neither did the Father ſucceed in 
the Eſtate of his Emancipated Children by an Hz. 
reditary Right, but by his Right as Patron, tho 
he did ſucceed to his Child not Emancipated , 

7. 3.2. 4 nor did the Sons of a Brother ſucceed, with theit 

3. 1 9 Uncle by Repreſentation; * nor Sons Emancipated 

J. 3. 2. 3. to the Eſtates of their Father; nor a Mother to 

the Eſtate of her Children, or the Children to the 
Eſtate of the Mother, Cc. 


Cau which and much more is recited in the Imperial laſi. 


tures. - Bur here it muſt be again obſerved, That by the Laws 


of England, no manner of Goods and Chattelt, or perſo- 
nal, ever go to the Heir, but to the Executor or Adminiſtra- 

tor. Dr. & Stud. I. 1. cap. 7.Vide. the Notes near the end 
of this Chapter. ] ; | 


By Grant of III. There is aSuccefſion by Grant of thePretorwhen 
the Buno- he gives the Bonorum-poſſe/fio to any one. Bonorum- 
rum-pol- polſelſo (being one word as 7uriſdi7io) differs from 
eme. poſſeſho Bonorum. For this ſignifies actual Poſſeſſion 
 -...- only; the other gives a Right as well as Poſſeſſion. 
. . It is defined to be * a right of purſuing and re- 
3-2 taining the Inberitance 1. ome deceaſed Perſon, 
+, granted by the Pretor. It was introduced ſome- 
times to mitigate the rigour of the general Law, 
*7.3. 10.1. ſometimes to * ſupply its defects, ſometimes to 
correct it, ſometimes to confirm it. In effecb the 
Bonorum-poſſeſſor differs nothing from the Heir, 
only that the Law gives to the one his Power, and 

the Prætor to the other. 

This Grant of the Pretor is Twofold. 


1. Decretal 
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I. Decretal, which in ſome cafes upon hearing 
the Cauſe the Pretor does decree, not that any 
one ſhall ſycceed the Deceaſed in his Inheritance, 

but only that he ſhall have the right of Poſſeſſion 
for ſome time, till it can be known whether the 
thing is true or not, Thus the Grant | 
may be to a Minor till it is known whether he h. 37. 10. 
is the Child of his reputed Father; to a“ Wife 1. G 8. 
in the Goods of her Husband, till it is known . 37. 9. 
wherher ſhe is with Child by him or not; to an ar. 
* * Emancipated-Son, who is either diſinberited, or- p. ,, 2. 
paſſed by in ſilence, that he may have time to try . 
it the Teftament is 1nofficiovs. 
* - 2. By Edict, where the Prefor gives Bonorum- D. 29. 2. 
poſſeſio to Perſons in a certain degree without hear- 30. 1- 
ing the Parties Judicially ; | 

* Extraordinarily, by a ſpecial Conſtitution, and *D. 38-14. 
to ſome particular Perſons, or t... 

Ordinarily, 1/t. where there is a Teſtament, and 
the Grant is * ſecundum tabulas; which is a Grant * I. 3. 10.3. 
of the Goods to him who is already inſtituted 
Heir by the Teſtament, and by ſtrictneſs of Law 
cannot act; or contra Tabulas, which is a Grant 
of the Goods contrary to the diſpolition of the 
Teſtament, when the Children or Parents, &c. are 
paſſed by in the Teſtament without juſt cauſe. 

But when the Grant is made contra Tabulas, it is wy”. 
reaſonable that there ſhould be a * Collation, or » p, 3 6. 
Contribution of all the Goods (which at any r. 

time came from the Deceaſed Perſon) into a com- 

mon ſtock, unleſs the Teſtator ordered the contra- 

'k leſt he that hath the Grant contra Tabulat, 

ould be admitted into an equal diviſion of the 
Inheritance, and not make an allowance for that 
part which he had receiv'd before from the Teſta- 
tor while alive. Not but that this Collation © Nev. 18. 
may be upon the Goods of a Perſon that dies alſo © 6. 
Ineftate, and ſhall oblige all the Deſcendants 

; | 2 _ © whether 
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whether they ſucceed in the Male or Female Line, 


*C. 6. 21. but not thoſe that ſucceed as A/cendants or“ Colle- 


16  _terals, or that take as Legatees by Teſtament. 
*C. 6. 21. Regularly: thoſe © Goods are brought into a Cl. 


' 32. & 16. lation or Common Fund, which came from the Af. 


cendant while alive, for the Maintenance and Pro- 


C. 6. 21. viſion of the Deſcendant. But not © Gifts or Re. 


10. G 20+ wards for Services, nor the * price of Ranſom 
* 8. 31. from Captivity in War; though Money paid for a 


17 Pine, or to ſave one from Puniſhment, ought to be 


brought into the Contribution; for the fault of 
one ought not to be prejudicial ro another. 80 
v C. 6. 21. the * Portion, the Jewels, the precious Garments, 
5. and Gold Chains, given to a Daughter in Mar- 
riage; bur not the Expences for the Marriage- 
Feaſt; for that ſeems rather to be given for the 

Credit of the Father, and not as part of the Por- 

tion. Nor the Charge of neceſſary Education, for 

every Child hath already. had ſuch a ſhare. Nor 

rhe Charge which the Father hath been at in 


D. 10. 2. i Books for the Sen, nor the Charge which the 


* Father laid out for the Son, that he might take a 
k P. 35. 6. Degree, or acquire any other honourable * Title; 
16. for if the Son dies, his Succeſſor can have no ad- 


vantage by ir. Upon this account therefore the 
tC. 6. 21. Colts expended in! Equipage, for a Son to go to 


20. the Wars, ſhall come into the common Contribu- 


tion, becauſe he receives pay from the Publick. 
2d/y, Where there is no Teſtament, and the Perſon 
" I. 3. 10. dies Inteſtate; of which there are now but “ four 
4+ kinds. Unde Liberi, when the Children are to 
ſucceed the Inteltate. Unde Legitimi, which is gt 
ven to the Parents or Kindred. Unde Cg nati, which 
is given to the next of Kin on the part of the Wife. 
[This was not allow'd by the Civil Law. But the diſtinction 
berween the Agnati and Cognati is now wholly taken away bj 
Juſtinian as before-mention'd. ] 
Ude Vir & Uxor, by which the Survivor of the 
8 Fe Husban 


r — 
7 - ® 
; W 14 4 n N 5 5 — * 1 * 
2 % Tm ty * 2 4 3 A. hn; * * > 4 7. * — * * * 
* e * 2 Lone ah * * < 
> A. — Vs » "hy "> 3 * * * 
7 , , C4 — 


* 
— p * U 
Pi — 8 — „2 ” PSY : 4 ͤů err one @ 40 


* 


* Y h 1 . 
** * may n r — . am. # 7 "4 - 
; * | * . l q 4 
* = 
f Im 1 Or CI AW 1 | | 
N 2 0 - . 1 

1 

* — p 4 - 
— — 22 — e 1 

I * 


Husband or Wife by the Grant of the Prætor ſuc- 
ceeded each other in Eſtate when the Kindred 
—_—_ r 
Peehaps in ſeveral of theſe caſes: the Grant of 

the Pretor may not be abſolutely neceſſary, but 
application hath been made to him for the greatet 
caution to ſtrengthen. the Title, or to gain more 
Privileges than might be enjoy'd without it. 
Parents and Children muſt apply to the Prætor 
for this Grant within a! year after it comes to = 3. 10. 
their knowledge, that they had a right to petition 5. 
for it. Others within a Hundred days, or elſe the 

benefit of it is loſt; and this is ſo appointed, chat 

the Creditors may not be delay d. | 


* 


[The Bonorum-poſſeſſio is not in uſe, Groenw. de Legibus Abrog. . . > 
in Inſt. Lib, 3. tit. to. For the Succeſſion by Teſtament, and b 
Law, comprehends every caſe, :; BR . 

In the Laws of England, as to Goods and Chattels the Stat. 

31 Ed. 3. c. 11. injoyn'd the Ordinary to grant Letters of Ad- 
miniſtration of the Goods of an Inteſtate to his next and moſt 
lawful Friends, who were to have the benefit of an Executor. 
This ſeems to be in imitation of the Grant of the Bonoru m- poſ- 
ſeſto by the Prator. The 21 H. 8. cap. 5. Directs that Admi- 
niſtration of the Inteſtate's Goods ſhall be granted to his Vi- 
dow, or next of Kin to the Inteſtate, or both, as the Ordinary ſhall 
think fit. And then che Stat, of the 22 & 23 Car. 2. cap. 10. 
orders the Diſtribution of che ſurpluſage after Debts and Funeral 
Expences amongſt the Kindred, viz. one Third to the Wife, 
8 the reſidue amongſt the Inteſtate's Children, and ſuch as legal- 
. ly repreſent them, if any of them are dead; other than ſuch 
n Children (nor Heirs at Law) who ſhall have an Eſtate by Set- 
p tlement of the Inteſtate in his Life time, equal to the orher 
ſhares. Children (ether than Heirs at Law) advanced by Settle- 
0 ments or Portions not equal to the other ſhares, ſhall have ſo 
4 much of the Surpluſage as ſhall make the Eſtate of all to be 


equal. If there are no Children nor legal Repreſentatives of 
them, one Moiety ſhall be allotted to the Wife, the reſidue e- 
qually to the next of Kindred to the Inteſtate in equal degree, 


U and thoſe who repreſent them. No Repreſentatives ſhall be 
7 admitted amongſt Collaterals after Bother's and Sifler's Children. 

And if there is no Wife, all ſhall be diſtributed amongſt the 
e Children, and if no Child to the next of Kin to tlie Inteſlate in 


4 equal degree and their Repreſentatives.) 


By 
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15358 
a: By x Fac. 2. cap. 17. If a Brother dies, each Brother has an 
2 ſhare with the Mother.” 7 = 
Hence you -p &; — the Analogy between the Laws of 
the Romans and the Laws of England, as to the manner of Suc: 
ceſſion by Law to an Inteſtate, and by grant of the Bonorum- 
Fofſeſho, with the Collatio bonorum amongſt the Children; and 
that our Laws are often rais d upon a Roman foundation. ] 


Thus of the method of acquiring Things by the 
Civil or Poſitive Law, which I have ſhew'd to be 
in three Inſtances. 1. By Preſcription. 2. By Gift. 
3. By Succeſſion, which was 1. By Teſtament, 
wherein I made ſome general Obſervations on 
Teſtaments, Teſtators, Heirs, Legacies, and Co. 
dicils. 2. By Succeſſion according to Law, to 
- <P 3. By Grant of the Bonorum Suc- 

CE /o. . 

. 3. 11. There ate more Inſtances of acquiring by the 
Civil Law, but as they relate to Arrogation, Adop. 
tion, or the Grants of Freedom, I ſhall omit them 
as uſeleſs and obſolete. Thus much of Things, 
the Second Object. 
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c HAP. I. 
of Obligations, Covenants and Contracts 
| ” in general. 


HE Third Oe of the Law is Aion, 
by which is fignified the order of Judica- 
ture. For inthe Word Action, the begin- 

ning of Judicature, Progreſs and End, is to be un- 

derſtood, as was before mention d. 7: 

That this Third Object of the Law may be bet- 
ter apprehended , I ſhall ſhew in this Book. 

1. The nature of Obligations, Covenants, and 

Contracts in general, which are the foundation of 

Actions and Judicature. 2. The nature of Obliga- 

tions from Contracts in particular. 3. The extent 

of Obligations ariſing from private Treſpaſſes. 

4. Of Obligations from publick Crimes, and how 

Crimes are extinguiſhed. 5. And laſtly, I ſhall 

give an Account in the Fourth Book of Aions 

arifing from theſe Obligations, 7. e. an Account of 

Judicature. | | | 


I. An Obligation is the cauſe of an Action, and a of 0blige- 
Legal Bond or Tye which compels by Action to give tions. 
or to do according to the Roman Law. 
It is either Natural, Civil, or Mixt. 
1. A* Natural Obligation is that which ariſes “ D. 46. 3. 
only from mere Natural Equity, By this we 4+ 
, 7 an 
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1860 Nem Iuſtitute of the 
PFF £ 
and the ſupreme Powers are bound to one another, 05 
and to their Subjects. e bir 

Inis Obligation is EfeHual or Ineffeftual. 4 

P. a. 14. © Effefual, which though it is not foundation af 
7-4 enough for an Action by che Roman Law, yet it Th 
4 P. 12. 6.M1y bar by way of P/ea or Exception. Where- tha 
26.12. forte if one is paid a ſum by miſtake, which was tor 


only due in Conſcience, it ſhalt not be recall'd if Ob 


*£3-21-1- that claim is pleaded. *© Sureties or Covenants wh 
may be made for the performances of ſuch 'Oblj-) juſt 

gations, as upon a xaked promiſe, without cauſe or 

P. 16. 2. or a conſideration. ' * Stoppage of payment, or 5 

= Compenſation to an Action, may ariſe from it, Fall 
. 46. 2. and may be pleaded, It may be changed and tha 
= 1 transferd into a Civil Obligation, or a Natural " 
| Obligation of another Species. | = 
_Ineffeual, which has no - aſſiſtance. from any oo 

poſitive Law, but conſiſts merely in the Pleaſure nr 

*D. 5-3- and Conſcience of the Party. As the Obligation F | 

25+ Kt. to Gratitudez to return Gifts for Gifts; to 80 

P. 26. 2. pay the whole Legacy to every one, when by the Ws 

5 13. Law Falcidia the Heir may deduct a fourth part, IM 

. 40. 7. An Obligation not to take advantage of a_Will, By 
398. which wants ſome formal Solemnities to the per- * 


fection of it. An Obligation to be merciful or 

Liberal. Theſe may bind if the Perſon pleaſes, Fro 
but ſuch Actions cannot be forced from him. And oa 
the reaſon of this Policy which denies Actions to us 
ſome Natural Obligations, or any Aſſiſtance at all 


(even ſo much as by Exception) to others, is be- 4 

cauſe it leſſens the occaſions of Suits, and the *A 
Power of Judges over the fortunes of Men; and top 
. becauſe it is an incitement to Virtue, by leaving or 
ſome things merely to the Integrity of the People; Co 

for which there would be but little room, it or 2 

5 acted only in Obedience to poſitive but 

aws. | at: 


> 4 II. A 


2. A Gi Obligation is that which owes its 
rth to the frites of à pofitive Law without 
Natur Equity. '/ As an Obligation" atiſing from 'z. 2 1. 
+ promile made ' through Fear, Error, or Fraud. 2. 

The Action is allow'd to be brought; - but when 
that mattet of fäct is ſhew'ed by lea or -Excep- 
tion, te Action muſt be diſmiſſed. Such is an 
Obligation ariſing from a Sentence or Judgment p. 555 
which is ſuppoſed true in Law, though really un-“ 36. 
jut. So a Deci/ory Oath by conſent” of Parties, 
or Confeffion in Court i is conclufive as a Civil Ob- 

tion, and' preſumed to be true, tho” it may be 2 
fllſe. Thus a0 Ta ack wil e pl back 24 | 
that a ſum of Money was receiv'd which was ne. 
ver paid; if an Exception is not made within 
two years, it hall be preſum'd that it was re- 
ceiv'd.” Theſe are merely Civil Obligations, but 
muſt be of neceſſity allow d as true and certain 
that there may be Tome end of Examination and ä 
5 A Mixt Oblig ation is a legal Bond, — | — 

its ſtrength both from Natural and Civil Laws. F 
Such 8 the Obligations from Contracts, from — 
Treſpaſſes, and from Crimes; on which an Action nl 
or Proceſs is truly founded, and wllich are ts N 
e of the Lam. B 


y N 


In che Laws of 2 25 an mY im dente, a 7e. + 
Fond.) 3 ü 


l. A: Bosen c Patton 'Or © Clintons ) is an 1 er cue 
* Agreement made by the conſent. of tino or more 5 h. 2. 14% 
o give, to do, or not to do. Becauſe ir is of two i. 1. 105 0 
or more, a Teſtament ot laſt Will cannot be 4 TR 
Covenant. And a Promiſe to the Commonwealrh, 8 55 

or a Var to. God, is not a Covenant; tot ac 1 is 7'D. 50. 12. 
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7-12- ... the leſs a Nude Covenant, for Writing cannot 


vc. 8. 5. 


MAT Crowns, the Emperor JVuſtinian by a particular 


Nu. 136. fer Cent. allow'd to Bankers by a Novel Conſtitu. 
cap. 4. ion, becauſe of their great uſe to the Publick, and 


1 
* 


In tereſt is not allow'd in other Caſes. Such is rhe 
h. 25 14. Covenant of forgiving and releaſing an Action 
22. ol injury, Cc. which is expreſſy confirm'd by the 
SS ee | aw 
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mperial. or Civil. 


Law of the Twelve Tables. Alſo an agreement by _ 
«Stipulation, * Acceptilation, or an Obligation <D. 3. 14; 
Secondly, An Action may ariſe upon a Nude * 3 22. 
Covenant, which is added to a real Contract made 
upon a good Cauſe: or Conſideration, and it is cal- 
led Padaum adjectum. For example, he that ſells 
is bound of courſe to warrant the Title to the 
Buyer, but he is not bound to give a © Surety or D. 21. 2. 
Bondſman to ſecure that Title. It it is agreed 37“ 
(ex incontinenti) in the very act of making the 
Bargain, that the Seller ſhall give Surety: or Bondſ- 
man, this agreement ſhall be lookt upon as part 
of the Bargain and Purchaſe, and the Buyer ſhall 
force the Seller upon his Promiſe to give ſuch a 
Bondſman accordingly. Yer if that Promiſe is 
made (ex e after the agreement of! D. à. 14. 
buying was perfect, the Buyer hath no Action 7: 5: 
upon it. ̃ 
[The Romans only made a diſtinction between a Nude Cove- 
nant and Stipulation, requiring a certain ſolemn form of Words 


to make ſuch a Coyenant effectual, and giving an Action upon 
account, of the Stipulation not upon the Covenant. The 


1 Canon Law from natural E. uity and Conſcience directs that it 8 r. 1 c. 3. 


ought to oblige, and that a Nude Covenant does create ian Action. x. de pactii. 
And ſo by Cuſtom A Nude Covenant ſeriouſly made and with de- ü 
liberation is good, and has the force of a Stipulation in our Neigh- 
bouring Nations. Groenw. de Legibus Abragat. in J. 1c. Cod. de 
Pais V inniij. Comment. in Lib. Inſt. 3. Tit. 14. 5. 2. num. 11. 

It is not much argued; in the Laws of England what di- 
rerſity there is between a Covenant, 4 Comtrali, Promiſes Gift, 
Loan, or Pledge, or Bargain, or Cuncoru, &c. For there a Nude 


Covenant is where a Man makes a Gift, Bargain, or Sale of his 


Goods or Lands, without any certain 2 paid, or re- 
coverable by Action for them, which (they ſay) is void in Law 
and Conſcience. Dr. r Stud. Lib. 2. cap. 24. But if he ro whom 
a Promiſe. of a recompence is. made, n 
buſineſs and hath perform d it by reaſon of that promiſe, he 
hath his Action, for it is not a Nude Covenant. ¶ ZEod.) An Ob- 
liggion or Bond is good without a conlideration; But a fimple 
Note in Writing is not good.] 
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N 2 cdu. is an * Agreement ene Caſe or 

7. N deration, giving un Aion to forte à Per for. 

mance. It is divided into Proper and 7Mproper 
„„ E 

A ira, prog b ge alſs of tg Kinds, 

gone which Prop ecial particular Natne and 4 

Cauſe and Confidets its making; That and 

Ws _. which hath not a 8 name bur . harh a Cauſe 

= ts ſuppott it. The firſt is call'd 4 Nominate Con. 

22 8 cathy the ſecbnd Innommut . P 

Nominutè Contracts have 400 ired Spec! natne 

fou hr" fre quency of being 12206 uſe of in Com. 

merce, and becauſe the nao of them is fo well 

underſtood , without any particular deſctiption, 


information. '"Thefe infer 4 mutual Obligation, 
N have 4 certain formal Action anhexed to 
t m. 34" J 
Innominate Contacts are thoſs Contrafts which 
want a ſpecial Name, and have no certain form 
of Action to ſecover, but an Alon of the Caſe, 
or i fallum præſeriptis verbis. Iinnom 7 Con- 
'D. 19. 5. kracts are deſcribed four ways, vig. Do ut det, 
under e a ot exchange may be 
comprehended, Do wt facias, Facio ut des, Facio ut 
faciar. Which deſcription alſo comprehends No- 
minate Contracts. Theſe general Terms ate made 
uſe of, becauſe chere are more this than Words 
a expiels them, , and therefore tg cannot be 
brought into a better method. 


rd parcicular names of the Contracts in cheir Suirs, or the ſo- 


_ 2 Actions at this Day. Wee bod Wa Abrog in 


A Contract Wulle a Cauſe or ; Conifideration 
whether | it hath a name or not. I do not mean a 


that the bars naming the Contract gives a cient © 


{we need not much inſiſt upon the diſtinction of Menke 
or Innominate Contracts; for the Moderns do not make uſe of 


final 
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final or moral Cauſe that moved or 2 0 
the Agreement, but by a Cauſe or Conlideration, 
I, mean. ſomathing which conſilts in giving pf do- 
ing by one of che Farties, in Verte of dhe 
Agreement. b 73190296. 01 e 

* Others define a Contract to Kon an Acre kD, 50.16 
from whence an Obligation ariſes on both ſides, and 8. 
fancy; that it cannot be a contract unleſs it is ae 
contra allum, but this is not ſolid; for a ' Mutuun | Bid. 
and Ace are Contracts where one Party is 
only under an Obligation, and where an Aion — 
lies but on one fide. I rather thigk-ie:tobecalld 
« ComtraQ, becauſe after many Debates che affair 
5 contradted into an Agreement berween 3 


| — or ITT Lam. 155 Y 


K pogy . 
Ig exery —— the Subſtance, the Neture and 

the Adtidental-parts of it Nay be conſider d. 

1. The Subſtance of a ContraQ is its Efſence, F 
and is that without which there can be no ſuch 
Contra, as in buy ing and ſelling there muſt be 
Conſent, Goods ſold and a Price, In Society Con- 
ſent, and a Communion of Goods: In Stipulation, 
g fugſt ion and am anſwer, &c.: which Eſlentials can. a 
not be gmitted by Agreement. 5 
2. The Nature of a Conttact is that which is 
tacitely implied in ſuch a Contract, as it is im- 


plied in the nature of Sale, that you ſhould war- . 
rant the Title of the thing Told. This may be b 
changed or omitted by — 


3. The Accidental paris of a Covenant, ate 
thoſe, which are neither of the ſubſtance or the na- 
ture the Contract, as when it is agreed that in 
buying and ſelling the Sale ſhould be upon con- 
dition, orethat the Commodity ſhould nat be deli- 
ver d Hill 2 certain day. 

Lou will often meet with che diſtinQion of Con- 
tracts into thoſe that are bone ſidei, and ſtridli Ju- 
715, but it means no more than that ſome Con- 


M 3 tracts 
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tracts are guided by plain Honeſty and ä — | 
and that they include ſeveral things, though nor 
expreſly mention d; and that others ſtick c oſe to 
that which is expreſly agreed on- 
Theſe Rules ought to be Gee in the Inter 
pretation of Cohtracts. 
D. 50. If the Sence of the Contract 18 obſitite. that 
16. 11. + Sence mult be follow d, which is moſt likely and 
P15 1: probable, - 
All parts of the Contract ought to be explain 
the one by the other, and regard nen to be bad 
*D. 45. 1. to the ® Preamble of it. : 
* If the Intention of the Parties oel evidently 
op. 50,17. appear, the Intention ought to be follow'd rä. 
22. G 92- ther than the Words or literal Sence; and ſome- 
| times regard ought to be had to the cuſtom of the 
| Countrey. Each Party ought to expreſs that part 
P. 2. 14, of the Contract clearly which we Promiſes to 
35. perform. 
If the Tetms of the Contract are equivocal, 
that meaning ought to be follow'd, which relates 
P. 45. 1. tO q the ſubject of the Agreement. 5 
bt Interpretation ought to be in favour of him that 
5 39. 17. js to be © obliged by the Covenant; for he that is 
57. 45. r. to be obliged may be preſumed that” he' deſigned 
38. 18. C to perform the leaſt, and ir was the other's fault 
109. that he did not expreſs himſelf. in better Terms. 
D. 2. 14. 80 in ſelling and buying, in letting out to hire, 
” an ambiguous Agreement {ſhall be interpreted a 
gainſt the ſeller, and him that letteth out to hire; 
tor it was in their power to expreſs tha own 
Conditions. 
FD. 23. 3. If the Agreement is in the © Disjunttrve, he that 
10.6. is to be bound hath his Election. 
tD. 50, 17 * Thoſe Expreſſions which cannot be underſtood 
73-3- in any ſence; ought t to be rehected 2 as if they had 
7 nevet ben written. 
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If the error of the Norary in 1 Writing c can be *D. 50.17. -Y 
mended, the Contract ought t to be ſupported. * 4 
In all Contracts where no ” day performance * D 50.17. 
is added, the performance ought to be preſent- 5 bs 
ly, making an allowance for the. diſtances of, 1 op 
a0 e. 
He that is to pay or deliver is in no delay till *I. 3. 16.2. 
after the laſt moment of the term appointed. 
No Man ought to be anſwerable for inevitable 
accidents, v unleſs he entred into a particulat Co. P. 50.17. 


venant to ſtand to them. 8 230 
Every thing may be diſſolvd by an AQ contrary P. 50.17. 

to that which at firſt made it. Br... 35. 
One cannot buy, Cc. what is his own. . $0.17. 


The Agreements of private Perſons are not $5: 
valid, if they are derogatory - to the publick In- 5 D. 50.17. 


tereſt. » I, 

© Thoſe that miſtake, do not conſent. . 50. 17. 

« What is prejudicial to the Parties contract. 415.2. 
ing, is prejudicial to their Heirs or Succeſſors. 143. n 

No Man is cheated, that knows it and CON: © P. $0a7: 
ſents to. it. 1 145. 

What is impoſſible to be perform d. cannot *D. go. 1. 
oblige. 5 - | | | 185. 
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1 f the Nature of Obligations from Con- 

traci in particular, and. Firſt. from 

a Thing done, and: therein of Mu- 

. tuum, Commodatum, Depoſitum, 
and Pignus. e eo 

5 12 a Contract was either a rue and 4 proper 

I Contract, or a N and improper Contrat), h e. 

10 a #1 $, - e 

True Nominate Contratts are ſubdivided into 

J. 3-14-2-* four Species of Obligations. 1. Ex Re, from a 

©... _ Thing done. 2., ExVerbis, from Words. 3. Ex 

Literis, from Writing. 4. Ex Copſenſu, from Con- 

ſent. Of the firſt in the preſent, Chapter, and of 
tis others in the three following.” * 


. 


Tron a Thing done. An Obligation is contrafted, 
wen ſomething grven” or done upon a prævious 
conſent, induces an Obligation. Innominate Con- 
tracts are alſo comprehended under this Deſcrip- 
tion; but becauſe they are infinite in their natures, 
I cannot bring them into any order. I ſhall there- 
fore only deſcribe (according to the ordinary me- 
thod) the Nominate and Common Contracts, which 


7 are Four. 
. 3. 13. I. Mutuum(a Loan ſimply fo call'd quad de meo 
tuum 1 Ai enn 


* [1+ hach no one particulan pamte in the Engliſh Language. 
Is a Contract introduced by the Law of Na- 

tions, in which a Thing that conſiſts in weight- 

(as Bullion) in number (as Money) in mes 


ſure (as Wine) zs given to another ___ 
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dition that he ſhall return another thing of the ſame 
quantity, nature and value upon demand. More 
than conſent is required, for the zhing, viz. Me- 
ney, Wine, or Oil ought, to be acually deliver- P. 1 1. 
ed, and more than what was delivered; cannot be 2. 323 
id ; but leſs may be repaid by Agreement, . 12 
This Contract forces Men to be induſtrious and 11. 1. 
omotes Trade, and for this reaſon it may be greater 
ity to lend than to give > 
In the caſe of Money, Silvet may be repaid » p. 46. 3. 
for Gold, unleſs the Creditor is to he damnifed 99. * 3 
by it; for it ſhall be underſtood to be the {lame N 45. 1. 
kind of Money when it is of the ſame val. 


[Bur in ſeveral Nations, the Creditor ſhall not he forced te 
| fake a great ſum in the ſmalleſt Coins, for it looks like Spite an 
| Vexation: Grbengw. de Legibus Abrog. in Dig. 46, 3. 99. 


«What if the value of Money riſes and falls, 
muſt we follow the value of ir at the time of the 
Contract, or at the time of the xepayment. - Or 
muſt that payment be according to the Inirinfick 

value of the Coin receiv d, or according to anew 
Extrinfick denomination?: I think in ſti Juſtice 

that the payment ought to be according to the 
Intrinſick value, though for the ſake of Trade, : p. 12. 1. 
and in Obedience to the Laws, a Judge ought to 3. 

decree that the Extrinſicꝶ value ſet on the Coin 

by lawful Authority, ought to be receiv'd in pay- 

ments. The repayment muſt be of another thing 

of che ſame quantity, nature and value; for if 

Wine for Oil, or Corn for Wine is return'd, it is 

not a Matuum bur Exchange, or that innominate : P. 19. f. 
Contract, which we call Do #: Des. Upon this 5. 1. 
account Bread, Fleſh, Fiſh, Cc. delivered out by 

weight (but according to number) may become a 
 Mutuum, for the ſame quantity and quality may 
be return d. Therefore living Creatures, as a flock 
of Sheep (though they may be number d) 
| 2 
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be the object of a Matuum, becguſe the fame quan- 
tity and quality cannot be return'd; and if fo 
| many in number ſhould be reſtored, more or leſs 
P. 12. 1· in value would be repaid. And as another kind 
2. & 3: ought not to be repaid! without the conſent of the 
l 8 the nor wr is not 1 to lee 
ee n parcels, * but may inſiſt upon 
n ment of da —— at one tial 975 N $24 
1A Mutuum by the Civil Law is a Contract with: 
out reward; and admits of no recompence in its 
nature, and if 2ſ and inteteſt is agteed upon, 
* D. 50. * that ariſes from a diſtinct particular bargain 
16. 121+ or by cuſtom of the Country. For this Contract 
was contrived to promote Charity to thoſe that 
wanted, but if any one would make adyantage of 
the property of any thing which he poſſeſſes, the 
Contract of buy ing and ſelling, or exchange was 
for his purpoſe; and if he would make advantagy 
of Aſing the Goods of which he was Maſter, let- 
ting to hire and hiring was the proper Contradt for it. 
It is the nature of theſe Contracts, not of a Mu. 
tuum, to be founded upon price or reward. And if 
one would alienate his property without price or 
recompence, giving is a Proper way; and if he 
would part with the uſe only gratis where the 
fame thing in Specze was to be return'd then Com- 
modatum: but where the ſame thing in &izdis to be 
-return'd then Matuum is the ſuitable Contract. But 
if either for Cmmodutum or Mutuum, 'a Reward 
or Intereſt is originally agreed to be paid together 
with the Principal by particular Bargain, it ſeems 
contrary to natural Juſtice. For he chat borrows 
Money, Cc. muſt pay Intereſt for it, though he 
gains nothing by it, which is to give certain Pro- 
fit to the Lender, whereas the Borrower himſelf 
may have nothing but certain loſs. And this is ſo 
far true in right reaſoning, that it is cantrary to 
Juſtice that the Lender ſhould have Intereſt, 7 
| the 
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. l | | 26, | 
Or (2,) * Compenſatory, which is given where vc. 1.8.16. 
the Matuum has been advantagious to the Deb æ vw. 
tor, and difadvantagious to the Creditor, that he 444. 
was not paid ſooner. (3.) e when it hath * P. 22. 1. 
been given for delay or breach of Truſt. 1 P. 22. 
WD AV TUM C2; 2007 9 - 1 090 4 
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The twWo laſt are permitted by g Nati 
. call it Intereft oe than Oſe. — 7 — th 
of Uſe, not exceeding 6 l. per Cent. is allo d. 15 2 1 ons I; 
And canſidering the preſent poſture a TR" 
 -phavoidable.} ., In Holland * permit . Cent. to 2 — 


BY. jy" Cow jo. Mey! e ns 1. 
8 b, 2.6 18 155 "1 ep hos 
t) [ $210 3 


4 Tullvs pu- Chr. is allora f in ſothe caſe 
26. 55 Eight, Six, Four, agd Two in other!“ But this 
. A does not extend to rations,” or Inſurances at 
437803 e. ff | there the Adyantages may be greater 
And with Juſtice: "And perhaps it mi be gon 
'Policy!'ts| make no reſtraining TH 


0 ſuffer 
the riſing or falling of Trade to gt the agree 
ments for it. But it is fit chat che Damages of 


delay, which we call Intereft, d be aſcertain'd 
Either by Law or Agreement, 6thawiſe there would 
* NA 2 S would 5 
u to A ed extraor in Images. u 
occaſions. . 12 en 
o C. 4. 32. In a Adee when the Intereſt i is chil with 
27. the Principal, the Law will allow it no farther. 


his is an ori Greny. fh Leh ure na 


27 | 1 


70 4 82 C Neither may the tires ile part rot the 
Principal (call d Anatociſmus ) to evade ras. Pro- 


hibition. | 
itt a 1 i IT II 


| [The Praftice here aſd bs ochegwile ll. 


«=D. 22. 1. It is * del; after a — . is 1 * ot 
32. Extrajudicially; but if a 7 day is E 0 there is 
C. 8. 38. no occaſion of demand; for i. ſeems to be added 


24 bei“ if a Condition only is added; for the Debtor 


. 36. a, payment. * We muſt nor conclude 155 this man- 
. may be ignorant of the fulfilling of that Conditi- 
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1% upon no other account t than to ſhew the day of 


on, though he cannot be preſumd to be r 


N 


* 1 Py 7 A 
. L & * la. ia. 7 8 
9 
* . * * * . 
2 7 > +5 


_— — 


N _ 


—U — ͤ +» 2 at. I — * * RN 


—— ee Crone ff — 


Ke diy day ap e . e 
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11 'br paid into The Court in his a 


* ould Men condemp on! Lucrat ĩve Intere * 
{s to por Perſons, the Tuffice of irc, tete. 
ly accounted for, and a Word mi be found out _ 
— or Commodatum to make a 1 Contra. J. 
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Af Money is lent ro young Men of full age (not 
Emahcipated) without ' the Seba of their Fa- 
ters, it ought to <4 copfder's Whether the Mo- 

1 be repaid: And ſuch lending ought to 
— the ſame e if the Obligation is diſguiſed 
under the appearance of another Contract; as by 
C1 erended file of 'Wares, which may again be 

d for Money. The Cheats of Uſarers grew. to 
ck an exceſs 11 Rome. in teference to their Deal - 


ings with young Men, that the Senate made 2 v p. 14. 6. 
N (» Daene reſtram . 


— 
9 


Cactauſe this is hot orohiBired by the Natural Lay, there 
is no ſuch | dire: pricubiricn in the Laws of England, or in 
any Country of Europe, but the Judge would do well to 
eyen after the Death of the Father) into the Motives of end- 
ing to the Son, and ro what purpoſes the Money was applied, 
that according to the Circumſtances he may either ſupport or 
null the Contract. 

By the, Divine Law Uſury was forbidden amongſt the Jews 


4 but not from a Jem to a Stranger, Deut. 25 19, 
20 


* A neee a Loan to be uſed) is 413.15. 2. 
Gntra? introduced by the Law of Nations, in which 
a thing ir granted gratis, and without reward to 
 enother for 'a certain uſe, upon condition that after 
the uſe of it the ſame thing ſhould be return'd in 
er gbd plight as it was when fir ſt delivered. It 9. 13.6.1. 
way de either of Things movable or immovable, 
as of an Houſe or Land. A Commodatum differs 


from 
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ftom Matuum, becauſe here the ſame Perſon conti- 

* D. 13. 6. nues to be Owner, and becauſe the ſame ching is 

9. G. 9. to be return'd, and not of the ſame quantity or qua 
_ - lity as in a Matuumn. Therefote Ihings that pe- 

riſh in the uſing are not Cnmodat aaa. 

n RAin e leo nba al lad 

{ They, have different names in Latin, though not in 
Engliſh.) „ne 0e r DAG 20 een 
It differs from letting to Hire and Hiring, and 
from Innominate Contracts, becauſe it is granted 
gratis, and without Reward; and it, is diſtinct 
from a Precarium becauſe that determines by the 
Death of the Owner, or by determination of his 
Will, and is not granted fora certain uſe, and may 


be recall d before it is uſed at all, but in a Con- 
modatum otherwiſe; for though it was free for you 4 
whether you, would lend or no, yet having agreed 5 
to lend, you ought. to perform the agreement. the 
This Contract is of frequent uſe, and of abſo- Hi 
. lute neceſſity in Society, for no one would buy ot 0 
hire every day thoſe things which he had occaſion Oy 
to uſe but a little time, and therefore by agree- 8 
ment Men will often ſupply each other upon ſuch 7 
„ In 
p. 13. 6. | They may not only lend what is their own, Mi 
15. but what belongs to other Perſons: The Perſon * 
. 13. 6. that lends has his Action for the returning of the ſy 
ET” thihg lent, and for any great neglect committed di 
P. 13. 6. about it, for he may preſcribe the rules of uſing jos 
17.3. it; and if ir is uſed in any other manner than le 
agreed or intended, the Borrower muſt anſwer: on 
He to whom the thing is lent has his Action a- hi 
gainſt the Lender for Damages, either becauſe he * 
recall'd the thing lent too ſoon, or becauſe he lent 90 


him a thing, that was vitious and faulty whereby 


"D. 13. 6, Or * a Bondman given to ſtealing, of which he 
1 : Wen : 1 
22, gave him no notice; or becauſe he laid out necel- 


ſary 


he has ſuffered ; as a Horſe that was apt to kick, b 
H 


= n N 
8 * * N ö _ * : p 
— * ack ey” Las i ne” ad TER IT SEE 2 a 2 - - . * 


Imperia 
ſary Coſts about it. 
Actions and Obligations. 
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it is the worſe for the wearing) the Borrower is 
" not liable, as in the caſe of an Horſe borrowed D. 13. 6. 
to go to one particular place; but if there is any 3; 7. . 
negle&t, tho never ſo ſmall, in the. Borrower, he « ;, 3: oP 
ought. to make amends for all Damages, - becauſe 

the Contract was made for his ad vantage only. 


But ſee Eradus 22. 14.) 


Sometimes the Borrower anſwets only for De- 

ceit ox the Groſſeſt fault, when a Thing is lent for 
the ® ſake of the Lender, as when I lend you my v p. 13. 6. 

Horſe to attend me in my Journey, or Cloaths, Cc. 5. 10. 

to make up my Equipage. Sometimes the Bor- 

rower ſhall pay Damages only for a ſmall neglect, 

as when the Lender and the Borrower Jointly invite 

a common Friend to Supper, and he comes by the 

Invitation of both; if one undertakes to manage 

Affairs, and the Plate is ſtollen which the other 

lent for this purpoſe, (if he was guilty of the ® 

imalleſt neglect, and did not act as a diligent and 

diſcreet Man ought to aG@,) * he is to be charg'd P. 13.6. 

with the loſs. Such care is required of things 18. 

lent, that if a. Fire happens in a Houſe, a Man 

ought to endeavour to preſerve: the thing lent to 

him before his own Goods; for the nature: p. 13. 6. 
of this Contract requires the moſt exact dili- 3. 4. 

gence. . 81 , 

The Borrower muſt bear all neceſſary Charges 
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that 

Feeſſity of leaving their Goods prion in the 
bands of Friends, either becauſe of War, Fire, 
3 Tumults, Cc. (in which fad cafes the Prætor made 
„P. 16. 3. the Depoſitary pay“ double for any Unfaithfulneſs) 
- 1. or upon Sickneſs, long Journeys, Ic. and this of. 
ten happens to be. without exprels agreement ; fo 
that Natural Juſtice obliges them to Fidelity and 
Care. He that uſes the thing depoſited, was 

'® 7:4+ x: 6. 1 rn DOD IL 


e r ng 54 ö 


And as it ought not to be ꝝſed, it diſtinguiſhes 

it ſelf from Mutuum and Cammudatum. It muſt 

be kept gratis, and return d upon demand, and it 

may be either of things movable, as of Money, 
Jewels, c. or of things immouable, as Houſes 
and Lands. | | A 

If the thing depofired belongs to many Perſons, 

it ought not to be delivered but when all the Par- 
ties are met together to receive it, if it cannot be 

5 P. 16. 3. divided. ) But if it may be divided, each one 
1. 36. & l. may receive his part upon claim. If one only te. 
14. ceives his part, and the Depoſitary afterwards be- 
comes inſolvent, he that hath receiv'd his part 
C. 4. 34. all not be forced to divide it in * common a- 
13. 2 mongſt the reſt; for he alone ought to have the 
bdeneft of his care and diligence. The Depoſitary 
zsͤĩ not always obliged to return it to him that did 
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depobre it, if he afterwards knows who is the rel! 

Maſter. : 7 PF 

| * For if a Thief leaves the things ſtollen in his -P. 16. 3. 

cuſtody, He is under no Natural or Civil Obliga- 31. 1 

tion to reſtore it to him; but he ought to keep it 

ſale till the title of it is detetmin d. If there is 

no cauſe of ſuſpicion, he ought to return ir to the 

Perſon which did depofite it, tho he was not the “ D. 16. 3. 

trac Proprietor. He oughr alſo to return the Prin- 11. 

cipal ching depoſited, with the mean profits P. 16. 3. 

which have accrued ſince ir hath been in his cuſto-1. 23. 

dy. And this return ought to be in the ſame 

© place where ir was firſt deliver'd. If any thing p, 16. 3. 

is depoſited in a Cabinet, or under Lock and Key 12. 

without ſhewing ro the Depoſitary what it is, 

whether Money, Papers, c. rhe Depolitary in 

this caſe is only bound to return the Cabinet lockt 

in the Ame manner as he receiv'd it, without be- 

ing accountable for any thing which is pretended 

to be contain d in ir. But if the Depoſitary is in- 
form'd with the particulars © contain'd in it, he « p, 16. 3. 
maſt anſwer for every particular. | 21}; ks ati 
A Sequeſtration is a Depoſitum of a thing in D. 16.3.6. 

Controverſy by two or more in the hands of a third 

Ptrſon," ipon condition that he ſhall keep it ſafe 

daring the continuance of the Suit, and at the end 

Wir reflore it to the Perſon that has the Victor. 

This is contriv'd to prevent a multipliciry of 

Adtions;9%t  * We WY muy - 21A; 898 
In this" ſence the Word s Commendare and Cum 5 D. 16. 3. 

Mende is uſed as well as Deponere and Depoſi- 24. 
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tum, 

It is either Voluntary where the Sequeſtrators * D. 16. 3. 
ae named by the agreement of the Parties, or it 17. 
8 Neceſſary, and when it is directed by the Magi» © 
ſirare,” The Juſt cauſes of Seqzeſtration are fear of 1 
" Dilapidation or Deſtruction, ſuſpicion * of flight, os 1 e 
(elpecially in him that hach no immovable Eſtate i 13; 8.7. 
15 N upon a. 


8 l 9 
a. 8 Ci 4 * ke Sooke 
= - % _ 8 wy * 
40 Fat . Ry, - * So ha", TD = - 
be > > py * 4 C 7 4 


r ws : 
Ly ad - " 1284 
_ , 


| 
" ; E 
F * * -_ LY x WW 
— wo 


. "OR y l 
a LES Sr 


=— SI —_—_— — > "= 
7 


— LE 


l 9 4 ry 1 PS 
o _ : 5 _ — ae - -» of =p 
of o = oY - 
923 — äK x —— „ ... 
n of = \ 


8 8 
— * 1 - >. - 
— 


* 
2 
— 
— — — W 
— 7 


- — — 


2 = 


— 
Py 


A New Inſtunte of the L 
upon the place) or for Contumacy in not appear- 


2 


ing upon Citation. 


IC 14. K. the Canon Law a Man or Woman be put under Se. 

De Spore & dealt and Cuſtody, when there b f or Suit 

Matr. depending, whether he or ſhe is Married to that Perſon who 
commences the Suit; and this is done leſt the Defendant ſhould 
Marry any other in the mean time.) FF 


. a. 8. For the moſt part if * Caution or Security is 
7.2 given, the Judge ought to relax the Sequeſtration 
and reſtore all to its firſt State. 
The Præbious Requiſites to a Sequeſtration are 
Citation, Proof of the Debt or Right, proof of Dan. 
er that you ſhall probably loſe your Right if a 
— is not granted, a ſummary enquiry 
| into the Cauſe, an Oath of Calumny, &c. Indeed 
C. 7. $3-4 Judge ought not to be forward in it, * for tis a 
7 ſort, of Execution, with which a Suit regularly 
ought nor to be begun. | 
The Office of the Sequeſter (or of the Perſon in 
whoſe hands the Thing is depoſited) is to preſerve 
the Thing ſafe during the Suit, or to fell thoſe 
D. 16.3.6. Things that will otherwiſe periſh, to give an * ac- 
count of the Sequeſtration at the end of the Suit, 
and (if the Party cannot ſubſiſt otherwiſe) to 
allow him Aliment out of it, and the coſts 
ye carry on the Suit, if the thing ſequeſtred will 
r it. 
Alſo a Depoſitum may be when a Wager is put 
into the hands of a third Perſon upon an Agree- 
ment to play for Money, by throwing the Spear 
or Dart, by running, leaping, wreſtling, Cc. In 
which caſes playing for Money was allow'd z but 
where the Game was not for corporeal Exerciſe, 
P. 11. 3. or trials of Strength, or of uſe in War, ? then 
* play ing for Money was not permitted, and all Se- 
curities for the ſame were made void; except 
17 3. 43- when rich Perſons play d for very ſmall * 


K 


1 


Contradt by the Law of Nations, iz which " 4 Thing I. 3.15.4. 
it given by the Debtor to the Creditor for Securit 


+ for amongſt Merchants Men are only valued and 


log in poſſeſſion. N 2 lt 
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e Loſer or his 


— 


burthen. - As to a * /mal/ neglect, he that depoſi D. 44. 77 1 | 


. 
i 
1 


[Bur ſee Dr. & Stud. Dial. 8. c. 38.] 


However he that depoſited ought to pay the Char- *D. 16.3. 3. 
ges of the Cuſtody, and all other Expenſes. BW 
4. Pignws (a Pledge) is ſometimes taken for T3 
the Thing given in Pledge, ſometimes for the Obli- f 
tion, and the Right which ariſes from it, and 
ometimes for a Contract. A Pledge creates a 


of bis Debt, upon condition that when the Debt 1s 
oa the ſame thing in ſpecie ſhould be return'd. 
rade cannot ſubſiſt or continue without Pledges, 


truſted according to their Riches and Stocks: And 

tho' the Trader is a Man of Sincerity and Integri · 

y, yet good Intentions cannot always be ſufficient 
Security. YL; Nun 
Pignus and Hypotheca are ſaid to differ. in * B. 20. . 
hame only, yet properly ſpeaking Pięgnus is of 5: 1. 
Things movable, Hypothera of Things immovable, 

as Houſes, Lands, Ic. It is the nature of a Pig- 

nus that it ſhould be deliver'd (% Pagno) by the D. 50.16. 
hand to the Creditor, and the nature of Hy. 238. 2. 
theca that a Right only in the Houſes and Lands J 46.7. 
ſhould be aſſign d, the Dzbtot himſelf ſtill remain. 
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9. 8. 


5 Actions, and other Rights. 
[This is otherwiſe in the Laws of England; for a Choſe in 


ky 


7on cannot be transferr d. 


well as movable. 


\- [But che inconvenience is ſo great as to movable Goods, chat 

in France, and im other Foreign Countries ar this day they are 
by longer a Pledge than they remain in the cuſtody and power 
of the Creditor. ., Loix-Civiles, &c. Tom. 2. Lib. 3. Tit. 1.5. i. 
Groenweg. de Legibks Abrog. in Cod. Lib. 4. Tit. 10. J. 14. | 


A Pledge is either 1. Expreſs, or 2. Tacit. 

0 3 Wk Expreſs is either Neceſſary by the Decree of 
the Magiſtrate; when after Action commenced, 

Execution is taken againſt the Eſtate after the 


Tn England the Lands are affected from the time of ſigning 
the Judgment, the Goods from the time that the Writ of Exe- 
curion is deliver d to the proper Officer. ag Car. 2. cab. 3. 
And in France all the Eſtate is bound the day of the Judgment 
or Sentence if there is no Appeal. Art. 53. del Ordon. de Moulin 
1566. Loix Civiles,&c. Tom, 2. Lib. 3. TN. 1.8. 2. And even 
Promiſes under Seal: bind the Eſtate as a Pledge upon default 
after demand, or Suit conteſted. Art. 92: & 93. del Ordon. 
1593. Ibid. ] 7 boy 
p. ac. 1. 4. Or Voluntary by © conſent of Parties, which ma 
dC. g. 18. be perform'd twrirhour Writing before *three hone 
11. Witneſſes, and without being acknowledged before 
a publick Officer ; fo that Debtors hence have 
taken occaſion to antedate the Mortgages of the 


n 


later Creditors. _ ; 
[Therefore in France, Holland, &c. Mortgages are always 
made 


viles, & c. Tom. 2. Lib, 3. Tit. 1. 5. 2. Groemv. in Inſt. 4. Tit. 6. 
§. 7. And in England by Writing when Lands are Mortgaged- 


174. It may be of Things * Incorpored!, as of Debts, 


And of Things Corporeal ; of Things Movable as 


in Writing before Notaries or publick rs.  Loix Ci- © 


29 Car. 2, cap, 3+ but not of neceſſity to be Regiſtred 1 


Imperial er. Civil Law. at 
before-an Officer z unlefs it is a 
7 . 6] 2 


Conveyance' of the Freehold, | C4 . £ : 
„„ 
Tacit Pledges are made ſo by the Law, and ate 
call'd Pignora Legitima. The * Commonwealth 
hath ſuch Security in the Eſtates of all Men fer 
the payment of the publick Taxes, Ki the Ex; © 815.2. 
ang has a Pledge in the Eſtate of al 

are 


LEED 


„ 


. 8.15.1, 


Utheſe who 
re Officers accountable to it, as Farmers and Col- 

lectots of the Revenues; ſo has the * Wife in the * D. 20. 1. 
Eſtate of her Husband for Security of her Portion, 1. 4- 

the * Proprietor in the Goods of his Tenant.(brought vc. 8.15.7. 
into the Houſe, or upon the Farm) for Rent, but i p, 13. 3. 
not in the Goods of an Under-Tenant, for there 11. 3. 
was no Contract between them and the Proprietor. 


| [In England regularly the Goods upon the Eſtate are liable 
to Diſtreſs, whether they belong to the Tenant or no.] 


2 may alſo be 1. Simple, and 2. Privi- 

lege | 

Privileged Pledges are where the Creditor hath 
eference before other Creditors. As when one | 

* lends Money to build an Houſe, or to repair it * P. 20.2. 1. 

(which is afterwards Mortgaged) the Lender ſhall 

firſt of all be paid his Money, and the Houſe ſhall 

ſtand Security for it. wy hs: 

There are Three ſorts of Creditors. 1. Credi- 

tors upon Promiſe (in Writing or without it) when 

Priority of Obligation is not concern d. 2. Cre- 

ditors upon Simple Mortgage, amongſt whom Pri. 

ority of time regularly gives the right. 3. Credi- 

tors that are Privileged. 

"A Privileged Creditor may have preference over , 

the whoſe Eſtate before other Creditors, (but not ic. 8.1 8.9, 

befote Creditors upon Mortgage) tho Prier in 4 


— 


ib 
a S 


time. Such is a Debt for ® Fupeal ,Chatges, = p. 11.7. 
which ought to be allow'd; according to The cha- 45. | 
racter and condition of NG A becauſe ir is 
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® D, 35. 2. an Expence of neceſſity. Alſo the Coſts of Ad. 

7  migiſtring the Eſtate the Deceaſed; for that 

xpence is for the fade of all the Creditors. Or 

this preference of Debt may regard one particular 

hing only, as when Money is lent. to repair 

oules; for it concerns the Commonwealth to en- 

courage beautiful Buildings. Architects and Work: 

men enjoy this privilege upon the ſame reaſon for 

their Materials and Work. The Cauſe of the 

Debt ought to be confider'd, not the Time of the 
Contract. Iu | Xe | 


Proprietors alſo of an Houſe or Land have this 
preference over the Goods of their Tenants lying 
upon the Eſtate for their Rent. Thoſe Goods 

D. 20. 1. Which are brought upon an Eſtate only * for ſome 
327 time by way of Trading are not ſubject to ſuch a 
| ſeizure. | 

*C.7.73 The Excheguer hath no Privilege of a Mort- 
2. gage amongſt Creditors, but claims only in order, 
$3 Alnſeſs in Goods, or an Eſtate acquired by the 
9.4.14. Debtor or Officer of the Exchequer after the 
23. Obligation was enterd into. Where there is no 
© D. 42. f. Mortgage but a Simple Debt, the * Excheguer is 
3% 1. to be preferr'd, for that has always a Tacit Mort- 

Sage. | 


Lin erence He des hack 4 Pledge or Morgaze, tas no pv 
155 8 — before other Geditors by Wri * Pk 
dus de Anſaldis de Commercio, &c. Diſcurſ. 130 a 
1 A Fledge may be likewiſe, 1. General, or 2. Par- 
1 ticular. In a General Pawn or Mortgage of all 
one's Goods and Eſtate, Things direQly neceſlary 
4 for the ſupport of Lite do not paſs, as wearing 
D. 20. x. * Apparel, Bedding, £7. for it is alols to the Pub- 
„C, lick if any one is Ufeles. 


[See 


Inſtitute of the- | 


[1 do not remember this diſtinction in the Engliſh Laws.) 
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[Sec Exagys 22. 25. Deut. 24. & 17.0 


But the Goods to be acquired * hereaſter may * D. a0. r. 
be Pawn'd, as Corn in the Ground, the Young in 1 
the Body of the Cartel. * And a Pawn of all -c.8.17.9. 
Goods ſhall thus extend to future Acquiſitions, tho 6 
not mention d by any diſtinct agreement, Let if 
one Engages his Goods for Money which he ſhall 
borrow hereafter, the Obligation is void z for the 
Pledge is acceſſory to the Obligation already made. ; 
"And if ſuch Bargains were permitted, it would *D.20.3.4; 
be eafy to defraud Creditors by an Agreement of 
this nature. 5 | 5 
If a Particular Thing is Pawn'd; every Thing 
that is the * product or part of it is under the ſame * D, 20. 1. 
Obligation, if it continues in the ſame State, and 13. 
is of the ſame Nature. But if a Wood is Mort- | 
ged, and the Debtor builds a“ Ship with the P. 13. 7. 


* 
— 


imber of it, the Ship is not part of the Pawn, 18. 3. MJ 

for ths Ship is one thing and the Timber diffe- 1 

tent from it. A Clauſe may be inſerted to 9 

end it. And tho' Corn in the Ground, 

and the Profits of the Land Mortgaged are part 

of the Mortgage or Pawn, yet other Lands bought | 

with the Money ariſing from thoſe Profits are not . 

under that Obligation, for thoſe Lands are not part * C.8.15.3. 

| of the thing in Mortgage. | 

A Pledge may not only be applied for the Secu- 

rity. of a Creditor, but may be added to * other *D.20. 1.5. 

Obligations. | | 

It the * Pledge hath been given to two ſeveral vp. 20. 1. 

| Perſons for ſeveral Debts at the ſame time, he that ro. | 

the firſt poſſeſſion hath the beſt Title. If the 1 

ledge was given at? ſeveral times, he that is firſt c. 5. 18.8. 

in time hath the beſt Title. And if the Debtor "I. 

hath not ſufficient to pay the ſecond Debt, the 

Creditor may 4 proſecute. him for the Crime of p. 13. 7: 

Stellionate or Fraud, becauſe he did not give him 36. 1. 

notice of the precedent Mortgage. Rn 
| N4 [By 


„ 
* 3 


» - * — 
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A New Inſtitute of tbe 
| - a and — e Reer . - — S- Wat 
[By the Engliſh Laws, if the Debtor does not give notice 
in Writing of the firſt Mortgage to the ſecond Mo ee or Cre. 
9s +4}. 3 ditor, he ſhall have no equiry of redemption again che ſecond 
Mortgage, but ſhall loſe the whole. 4 3 . & M. cap. 16.) | 


0 But if there is Eſtate enough in other Goods, he 
D. 12. 1. may recover his Debt by Action. 
72 The * Pledge may be rerain'd not only for the 
3325 * Debt for which it was given as a Security, but till 
other Debts are paid to the ſame Creditor by the 

ſame Debtor. i OY e 
In this Contract it is often agreed between the 
Debtor and Creditor, that the Creditor ſhould have 
the profits of the Thing Pawn'd or Pledg'd for 
the intereſt of his Money, which is call'd Padun 
D. 20.1.8 Antichreſeos; and ſometimes it is agreed between 
11.1. them, that if the Debt is not paid within a cet- 
tain time, the Pledge ſhould be abſolutely forfeit- 
ed. Ir is calld Patum Commiſſorinm ;' for On- 
mittere ſometimes fignifies as much as Delinguere. 
s. 38.3. This agreement is * forbidden, that cruel Credi- 
tors ſhould not take advantage of the feceſſities of 

poor Debtors. But if the Debtor a 

delay to pay the Debt, the Pledge may be f 

c. 8. 28. the authority of the Judge (* whether the DEH 
9 & 14- is in poſſeſhon or not) after two years notice .- 
" 3s n 37 yen to redeem it; and then the Debt being paid 
— 8 by the Sale, the overplus muſt be return d to the 
25 Debror. But if a Chapman cannot be found, new 
notice muſt be given to the Debtor to redeem! or 
5 the Pledge it ſelf will be adjudged to tſie Creqilor 
10. 8.342. If the Creditor afterwards ſhall receive a part 
of his Debt or Intereſt, he ſeems to have” open d 
the Decree, and to have releaſed: that Sentence. 
However even after ſuch Decree, if the Debtor 
will come within two years, and offer the Debt 
with Intereſt and Coſts of Suit, the Judge will 
order the Pledge or Morgaged Eſtate to be fe- 
| ſtor d-to e | * 
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Imperi 


le that hath the Prior Title may follow and D. 20. 4. 
recoyer the poſſeſſion againſt all Men, and the“. 4 
ſecond © Creditor can receive nothing till the ſirſt D. 20. 1. 
| js paid bis principal Money, * Intereſt and Coſts. 23 5, + 
| The f, ſecond Creditor may buy off the firſt, and 3 1 
confirth or proted? his own Title, but che fuſt is 7 ce 8.18.g. 
under no neceſſity to buy out the ſecond. The YA 
firſt Creditor may ſell the Pledge for defect of pay- -.Y 
| ment, * whether there was any agreement to {ell p.13 74. 
it or not; for it is the nature of this Contract, i | 
at the Creditor ſhould be paid out of the thing 


OO EOS, 2 2 nn. 


awn'd, if the Debtor fail d to do it. This maß 


be done without the authority of the Judge after _ 
the third notice to redeem. AH 
Toy tbe Cuſtor of England the Creditor cannot ſell thePledge == 
by his dm Authority, or without the'confent of the Hebtor, 1 
or Decree of the Judge. And ſo it is in France. Loiz Cviles, cr. 


When the Eſtate is to be ſold, if the * other *c.8.26.6 
Creditors have notice of the Sale, and do not make 6 | 


| 


their claims upon the overplus, they ſeem to have 
loſt their right of Mortgage upon it. 
be. fil Money which is paid to the Creditor * D. 13. . 
ſhall be interpreted in diſchange of the U/e and 33. 
(eh and laft of the Principal; for it is rea- | 4 
e that the Creditor ſhould be firſt paid his | 'F 


- 


- "2%. 2: 


ſonab f | 

Damages for the delay of payment. Movables _ LEY 
are firlt to be ſold, and if they are not ſufficient to 1 
pay the Debt, then the Immovables may be ex-*D. 42. 14. 


| [This Order is ſeldom or not at all obſery's, Groenw. de Le 
&bus Abrogat. in Lib. 42. Dig. tit. 15. J. 2. 
Tbe Cteditor:and-Debtor may agree, that if the 
Money is not paid at a certain time, the Cteditor 
ſhall poſſeſs the Thing pawn'd by way of Sale at « C. 8, 3. 
911 PE 34. 

certain and juſt price. 2 526008 bt gels 
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New Inſtiute f the: 
Ihe Creditor while he is in | 
only anſwer for all Loſſes and Damages, but for 
. 50.17. thoſe things which happen d by his 8 
| Credi- 


64a * 
— 
* . 
- 
Cr 


* FP 
—U— 2 — —— 


27 14. and not by an“ inevitable Accident. The. 
7 D; 47. 2. tor ought not to uſe or employ the thing pawn 
5% without rhe conſent of the Debtor, for it was de- 
liverd to him for his Security, not Uſe. 
Upon payment of the Debt the Creditor and 
is Heirs are always under an Obligation to re. 
ſtore the Mortgage, for the Creditor cannot ac- 
20. 4. 4. quire a Title by an Ordinary N He 
10 G12. _ alſo give an account of the profits re- 
. eve. | | 
On the other hand the Debtor muſt make the 
Creditor allowance for neceſſary Expences laid 
out upon the Mortgage, as for repairs. on Houſes, 
. 13.5.8. tho afterwards burnt down by accident. But as 
for Improvements, it depends much upon the Cir- 
cumſtances of it whether the Debtor ought to al- 
lo them. e . 5 3 
Subrogation or Ceſſon is putting another Perſon 
; into the place and fight of rhe Creditor. It may 
*D.18-46. he done gratis, or for Money. And the * (Hon. 
y or Aſhgnee ſhall ſucceed in the room of the Cre. 
ditor, and exerciſe all manner of rights in relation 
P. a0. 3. 3. to the Mortgage or his Privilege. Thus a © Deb- 
. tor may borrow Money to pay the Creditor, and 
by conſent That Creditor may aſſign over the 
Mortgage for his Security to the Lender, reciting 
that the Money was paid by him. This is no pre- 
jucdice to other Creditors, for their condition is 
neither worſe or better for ſuch Change and Aſſign- 
| ment. Theſe Aſſignments and Subrogations may 
4 C.8.22.1, be alſo by the © authority of the Judge, with the 
C. 7.73. J. conſent of the Creditor. ' If the Creditor conſents 
D. 20. 6. that his Pledge ſhall be aſſigned to another, he hath 
12+, remitted his Right; but bare notice and filence 
cannot amount to conſent, as when he knows ye 
* 18 


* 


oſſeſſion muſt not 
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; Imperial or Civil Law. 


FT 


* 


his Debtor is ſelling Land that was Mortgaged to f 
him, and ſays nothing againſt the Sale. T D: 20. . 
conſent ought-to appeat by ſome External Act, ®: 3 5. 2 

2s when one Mortgages Land a ſecond time, and r. 
declares that: ir is free from all Incumbrances, and 1 
the firſt Creditor ſigns the Deed either as Party or Fe 
Witneſs; he is an accomplice in the Fraud, and 
the Circumſtances are ſo groſs that it muſt be 
eſteemed to be done with his conſent. © 
Thus you may diſtinguiſh a Pledge from other 
Contracts which ariſe from the Thing done. For 
Mutuum and Commodatum * the Uſe of the 
Thing, and are for the ſake of the Receiver only. 

A Depoſitum is for Cuftody, and for advantage on- 
ly of the Perſon that does depoſite. A Piedge is 
only for Security of a Debt for the advantage 
both of Creditor and Debtor. From theſe O 
ſervations you may alſo judge how far each 
Party is to be anſwerable for any fault or neg- 

l& committed in either of theſe ContraQs ac- 
cording to the Rules before. mention u. 


| [Vide Antea. Of an Humane Ad.) 
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\ form | ant ons! rebar id i; + 2531 21 ig it 7 | 
Of Contrabis'by Words, and therein of 


\ 


ba ei Stipulation and Sureties. 


wid. id | mie 

eiſſo d 2481. 17341 . ) Dai 

V. Words and Conſent an Obligation ariſes, : 

| and is termed Verborum Obligatio, which may WM oth 
comprehend Sipulation and Suretier. bi 

I. Stipulation is derived from *Stipulum, which WY vj 


f. 16. the Antients interpreted to ſignify firm. It was Wh not 
Lz. 16.1. invented by the Croul Law. (and not by the Law pre! 
of Nations and it is made by a queſtion acked, nf 

and a fit enſwer preſently made to it. For no WM voie 
other buſineſs muſt intervene. ' + 
In this Contract there is an Action and Obliga- W ma; 
tion only upon one ſide. The Words muſt be and 

- fon not written, which is not neceſſary in other a7! 

'ontraQts: Heretoforè the Words were ſorma and ind; 
| ſolemn, that Men might not be ſurpriz d by light WWF bers 

Promiſes z but fince the Conſtitution of Leo, that WW mil 
Solemnity is not required. | | 

The Stipulator is the Creditor, and is call'd the * 

— Stipulandi or Cedendi, and the Promiſer is ae 
he Debtor call'd Neuf Debendi, or Promittend; te. 
15 the Res or Affair of both is tranſacted; tho be d 
now of late the Defendant is only call'd Reus. cam 

Stipulation or the Contra by Words, may be of 
4thing certain or uncertain, ' Abſolute without 

Condition, or day annexed, or upon Condition, and 
at a certain Day; where the whole Day mult 
be paſt before any thing is payable, tho due at 

the time of the Contract. And if a Day is added, 
as the morrow after the day of Judgment, (which 


* J. 3. 18 r. 
13.2. 
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en never come to "wa the Debr is preſently due, 
Or at a certain ® place, where ſufficient time muſt 5. 3. 
the allow'd for the Journey. It may conſiſt in 


to be comprehended ; to Which it would be | 
convenient to add a: Penalty, that the Creditor 
might not be oblig' d ta prove? his particular 
Damage nenne ene £2009 vo 
The:Srzpalation may be:from * n to one 18 in J. 3. 17. 
other Contracts. and a payment to one is fuf * 5. 1. 
ficient; or two or more may be engaged as Debtots 
to one; and tho each is engaged for the whole; yet 
ill are oblig'd but to one pay ment, every one is 
not engag d for the whole, unleſs it is ſo ex- 
e ſome Contratis by Words or Stipulation are 
void and ine feclual, as beaHtz 
1. When there is a Defet in the Perſons, which .- + © * 
may be when the Promiſer is a Madman, Deaf * 1:3.20.8, 
and Dumb, an Infant under ſeven years oß age, ,, Ya 
a*Minor under five and rwenty, :a Prodigal. Theſe C. 2.22.3. 


better, but cannot oblige themſelves by promiſe to 4e. 
ie 37 67 boli tromngtn 


[By the Laws of England a Prodigal is in the ſame ſtate wich 
other Men, and a Minor may be bound by promiſe ia ſome 
caſes. 1 Inſtit. 172. 4. is alſo a defect in the Perſon . 
where one Stipulates for another, not for himſelf, whirh cannct J. 3+ 20. 


- 


be done by the Roman Law, tho' ic is good according to the 4: G19. 
Canon "pi Sher Cuſtom. Groenw. in Inſt. tit. 20.] _ ' 


IS i 16 099 nb G23 21 6 Ie, 21 % 90T 
2. When there is ſome defect in the Thing fro. , , | 
med, as when it is not and cannot be in rerun . GAL 
natura; or when the Thing is not in Commerce; 
or when the Fact of another Man is prowulath « , __ 
unleſs the Promiſer undertakes that he will take LE) 
care to effect it as far as in him Hes; for then 
promiſes his own Fact. 


{ Bur 


' giving or doing; under which zar doing ought - g.. 7, 


indeed by Stipulation. may make their Condition P. 30. 17. 


23. confirm'd with a Penalty or Oath, . 
J. 3.20. 3. Or where there is ſome defect in the * Form 
12. the Stipulation is ineffectual; as when it is not done 
N by Words, between Ferſons preſent at one and 
*$. 3. the ſame time; or if the Anſwer is different from 
the Queſtion, either in quantity or quality, when 
the Stipzlator and Promi ſor ſpeak of the ſame 
15 $85. Thing, but differ in their meaning. A © Props 


— 
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A | New Inftitute of the 


But this ſeems to be implied in the general Promiſe at firſt 
ſo it is underſtood in pradlice. Croemv. de Legibus Abrogat, 


nm.. 
mY = 


in Inſtit. 3. Tit. 20. $. 3. | 2. 
IL 3. 20. Or when a” Di/honeft Action is promiſed, though 


fterous Stipulation is not void, as if you ſpeak 
thus, vis. If the Ship comes from the Levant to 
morrow, will you -give me a hundred Pounds: to 
day? For the intention of the Parties may be un- 
derſtood. Ry 5 
© 7. 3. 19. Effeclual Stipulations may be either * Judicial 
- _-__ - by the authority of the Judge, 


[Which are of uſe at this Day.] 


or Extrajudicial by conſent of Parties. And theſe 
are of ſeveral ſorts, for every Contract may haveSti- 
pulation added to it, tho? that is not neceſſary, as 
It is in Contracts by Words. Alſo Stipulation may 
I. 3. 20. be reduced to © Writing for Memory-ſake; and 
12-17- thus being added to the Contracts of the Law of 
Nations, it gave a greater ſtrength and confirmation 
to them. oY eee 0 


Word Stipulation is now daily uſed, but it differs no- 
ching at all from common Covenants, whether Nude, or upon 
Cauſe or Conſideration. Vinnii Com. in Inſtit. Lib. 3. tit. 16. 5. 
I. n. 4. But when the Word Stipulator or Stipulation is uſed 
amongſt us, it for the moſt patt means the Promiſer, or the 
the Perſon oblig'd, not of the Creditor as heretofore. 
And ſome affirai that rhe Word antiently was common both © 


— Creditor and Debtor. Calv. Lexicon. v. Stipulari, 


12 
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Act 


2. That 
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2. That Stipulation and Promiſes may be more 
certain, Caution and Sureties may be added to 
reer en ene Pa 
| * Fidejuſſor (a Surety calld otherwiſe Repro-* L. ,3- 21+ 
niſſor, Adpromiſſor, Sponſor Predes, Vades,) is he“ G.. 
that obliges himſelf in the ſame Contract, with 
the Principal for the greater Security of the Cre- 
ditor or S ipulator. He differs from * Expromiſſor, D. 12.4.4. 
for he diſcharges the firſt Debtor, and takes the 
whole Burthen upon himſelf; and Fidejuſſio differs 
from Conſtitutum, becauſe this is a * Promiſe for a I. 4. 6.9. 
Debt upon a Nude Covenant w:rhout Stipulation... 

A Surety may be allow'd in all Gil and Ci. I. 3. 2. 
minal caſes, provided he is not engag'd further 21+ 14. 
than in the Penalty of a ſum of Money, and nor 9 
Body for Body in a Crime that deſerves Death, as © © 
in the caſe of Hoſtages. Therefore if the Crime 

apparent, and of a very high nature, Sureties 

WW ought not to be taken. Thoſe that commit Crimes 
by the order of other Perſons, or are Accomplices - 

with them, cannot be indemnified by Caution or p. 46, 1. 

Surety from the conſequences that will attend ſuch 70. 5. _ FT 18 
ill Acts; neither is any Obligation valid if it is | 4 3% 
given to divide the Profits of ſuch illegal Agree: 27H 
ments. * 
The Obligation of the Szrety binds his » Heirs, = x, 4.21.2; | 

tho? no mention is made of them; and ſo it is in 

all Contracts, whether proper or improper, 


 '[Otherwiſe in the Laws of England, as if the word Heir * 
is taken in our Senſe, for he is not bound in an Obligation, 1 4M 
if not named; bur an Executor is bound that is not named 7 3M 
in the Obligation. 1 Inſtit. 209. 4. 210. b. * 


If there are more Sureties than one, each of 

them is bound in Solidum, whether it is agreed I. 3.21.4. ; 
to or not; but by the later Law they are allow d 2 
three Advantages, vis. 
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Neu- . I. Bene ſicium * Ordinis'froe Excuſſionis, which 
is a Right by which the Swrery can by way of ex- 
1 ception force the Creditor to ſue the principal 
Debtor before he ſhall recover àgainſt him as the 
Surety; except the Surety was given Judicially in 
4 cauſe depending; for Execution opght not to be 
„ ͤ D 
2. Beneficium * Divifionis, which is a Right by 
which the Creditor ſhall be forced by Way of ex- 
ception to ſue each Surety for: their ſhare and pro- 
portion, eſpecially when the reſt of the Surerics 
are under the Juriſdiction of the ſame Judge, and 
ieee E 
P. 46.1. 3. Beneficium * Cedendarum Aﬀionum, which is 
17. C36. the Right of one Surety ſued for the whole Debt 
to force the Creditor by exception to aſſign over 
his Actions againſt the reſt of the Sureties, or elſe 
he ſhall not force him to pay the Debt. 


[This is not allow'd in England, bur the Creditor * the 
Security in Solidum, being under no Obligation to yeild theſe 
advantages. It is a Maxim in our Common Law, that an Action 
cannot be granted over, for ſo under colour thereof pretended 
Titles might be granted to great Men, and Right oppreſſed. 
1 Inſt. 214. 4. — 1 IST _ wadl a8 3 {7 » 


. 3.214. 


tages (as was uſual 

them. "Th A | 1s 

. 3.21.5. * The Surety cannot be bound in a greater ſum, 
| ox conſtraĩned to /efs time, c. than the Principal. 
If he is engaged in a greater ſutn, the Sripulation 

Z is valid only ſo far as. it equals the Principal, 
. 46.18. ( ſed quære) tho? * others contend that it is void. 
1 If the Surety pays the Debt, he has his Action a- 
4 - gainſt the Principal bur not before, and if the Princi- 
pal pays the Debt, the Surety is releaſed according 

to the nature of all Acceſſories. If the Surety is in 


25 7. .* peril, he may ſue before the term of pay ment . 


) he cannor have the benefit of 


But if the Surety does renounce theſe Advan- 


aboli 


leſs 1 


Renſb 


» of 
c * * 
”Y " C MS" L 1 Ll 
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Imperial or Civil Law. 

be indemniſied or diſcharged; but if he pays before 8 

the Term, he cannot recover the payment of D.46. 1. 

the Debtor before the term of payment to the 3. 

Creditor is expired, for he eughrt not to make the 

condition of the Debtor worſe than it was at firſt. 

| But after the term is expired he may pay the ” D. 17. x. 

Debt before Action brought againſt him. If 10. 11. 

the Surety being proſecuted by the Creditor makes g Ha. 

an ill defence, and is caſt for want of good manage- -. 

ment of his Cauſe, it ought to be Judged accord- 

ing to the circumſtances of the matter, whether 

he ſhall recover his Coſts of Suir of the principal 

Debtor. | 

If there is no perſonal Security, a Creditor may 

have a ” Juratory Caution, or Security by way of, 7, 4.77.2. 

a* Pledge from his Debtor. " "0" | 
All Perſons may be Sureties, except Minors, , n 2 

by reaſon of their age, Sold iers that they may not: 7, 3. 20. 

be detain'd from the Wars; « & 10. 


; * 
[In Ergland, France, Holland, &c. they are allow d to be Sure- 31. 
ties. Groenw. in C. 4. 65. 31. 


and? Women becauſe of the Privilege given them D. 16.1. i. 
by the Senatus Conſ. Cilleianum, unleſs they re- 
nounce the benefit of it. 


In England unmarried Women may be Sureties, but married 
Women cannot. There was formerly a Cuſtom in Germany to 
dive Surety or Bail, ſub obſtagio, where the Fidejuſſors promiſed 
| that if the Debtor did not pay at the time appointed, that rhey 
* themſelves would come nd meet the Creditor at a certain 
place, and nor depart till he was ſatisfied. This amounted to a 
ſurrender of themſelves to Priſon. And the Debtor might Co- 
venant to oblige himſelf to that ſurrender. Bur this is now 
woliſned and made void, and is no where uſed in Germany, un- 
leſs in the Dukedom of Holſtein. Gail. Lib. 2. Obſ, 4 5. Conſt. 
Renſburg. 1630. 1, Oel.) e 
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41 3, 22 B* * Writing alſo there may be à Contra 
Be” call'd Literarum Obligat io, as when one upon 
hopes and expectation of having Money paid down, 
or other thing delivered, confeſſes by Wenz under 
his hand that he is indebted or has received Goods, 
whereas really the Money was never paid, nor the 

Goods delivered. ER 0. UE 
This is common amangſt needy Perſons who 
are haſty to borrow ;z but if the Money was really F 
paid, it is a Mutuum, and the Writing there (as 0) 
in other caſes) is drawn, only for proof. This hy 
Contract ſublitlg from the Writing only. It is 
therefore a miſtake if you think that all Con- 
5 98 reduced to Writing are treated of in this 

ik place, | | 

3 i This Contra by Writing obliges in fttiQnels, 
„ia. dut if che Debtor comes within two years after 
x the date of it, and pleads that the Money was 
©.4.3c.10, hever paid, or Goods deliyer'd, the. *.- Creditor 
' .* * mult prove the payment or delivery, contrary to 
the common rule, vis. That every Man ought to 
make proof of his own plea. But after two 
years are elapſed that exception (onleſs in the 
caſe of a Minor) ought not to be admitted, ex- 


Sr 8999 


12 


cept the Debtor will take the proof upon him. 
felt For this reaſon it is faid to be an Obligation 
ariſing from 17r:ting, tho? it differs very little from þ 
a Mutuum ; the R after that time | 


being againſt the 


ebtor, that he really did fe- 
geive the Money. | . T0 


(fy 


e Civil.Law! 


2 — Ac 


(By Cuſtom, aneveſt ee and Traders, 5 1 Note u 
Wiiting is ſufficient, there being no neceſſity ro make the 


creditor prove the payment.” Grbemr. de Legibus Abrog, in Cott, 


Lib. 4. tit. 30. The Law of England allows more validity to 


Contracts in Writing than the Civil Law, and will ſcarce admit 
of an exception that the Money was not paid, becauſe the Deb- 
cor has acknowledged it under his hand; e pecially ar it is 4 
Bond or a Deed: A Deed is an Inſtrument confiſfing of Wr ing, 
Sealing , and Delivery ; comprehending à Contract between 
Party and Party. So that a Deed i more General than Litera- 


um Obligatio; and a Deed is not fo call d 7 em the Civilians, as in 


1 Tift. 171. ö. The neceſſ of Delivery | PAL ro th 
n * . oh | * a f 
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CHAP. V. 


70 3 by Conſene/ mou therein of 


Buying 4% Stine Eating is His 
and Hiring,  Emphyteuſis,” : Partners 
Haß, N or Commiſſz ZORS... Is 


a 


* WA CITY 22 75 1114 


0 nent 4 ( without any thing deliver'd; or . 3. 23.1. 
ulation, or without Writing) ma make & 2. . 15 
a Contract. For it may be made amongſt Perſons D. 18. 1/2. 


abſent, by Letter or Meſſenger. Conſent is requi- 
ted in other ContraQs,-\but here Conſent” alane can 
| finiſhy it. This. Contract by Conſent is divided in- 


to ſive Branches, Emptio-venditio, Locat io- C ondacfio, 


Empbyreufis, Societar, Mandatum; and all (except 


Emphyteuſis) are the contrivance of the Law of 
| 122 


> Emptio-venditio, Buying and Selling is A.» 7, 3. 24. 
NY by Conſent only, bu by the Law pr. 9g 


of Nations, whereby the Seller is bound to de- 


liver the Goods, and uche, Buyer to pay a price 
for th hem. 
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* D. 18. 1: Inconveniencies attended © Exchanges. It was 


*r difficult to ſupply; what was deſſred on both ſides, n 
the value of each Commodity created Controver- it 
175 and che carriage of great weights was charge. it 
—_ 7 436 F 320007 300 JE53 60515575 11s | 
th 


This Contract is made by. Conſent only; fo it 
that the Seller is bound to deliver the Goods and it 
the Buyer to pay the Price, which is the publick Ve 
Money compoſed of different ſtated values, that ti 


it may be applied as a recompence for all things. © 
Obſerve that it is a Contract before the Goods WWF &, 
are delivered, or any price paid, or before any 1 
thing is given in earneſt; That is, each Party is m 
oblig'd to perform what he promiſed; tho' it is ar 


complete by performance. It ſubſi ſts only by Con- 
ſent; which may be expreſſed by Words and Signs, 1 
and it may be agreed that the Bargain ſhall be put th 
. 3. 24-into Writing for proof ſake. Aftęr Conſent and if 
Agreement upon the price of the Goods, the Sel- 


ler cannot avoid the Contract withaut the Conſent — 
of the Buyer, nar the Buyer without the Conſent C 
f the Seller, tho* he would loſe his Arrba or 9 
rneſt; for an — is only given as a token ot he 
. 18. 1.“ proof of the Contract, and oughrto be * returnd WF fo 
55.1%, J. again after the price is paid; or elſe it ought to hi 
11. 6.” be made part of the price. But if the Buyer gives th 
" ſomething in earneſt that he will hereafter be the p 
J. 3. 23. Chapman, he may. refuſe ta perfect the Agree- by 
N. ment wich the loſs of his Earneſt, or the Seller 5 
with the loſs of twice the value of it. For if the * 
Agreement was perfect before, it cannot be re- ſu 
b. 2. 14. ſcinded but by a mutual Conſent. NAY 7 
0 [This is obſery'd in practice, except in France, where by a 
g loſing the Earneft, the Buyer may break off the Contract. to 
hm gal ene e e h 
-Þ 03 'bovod 2 2305 „ Scl e,; | | qt 
- Three things are neceſfary to the ſubſtance of 
this Contract, Conſent, Price and Good.. i 


1. Conſent 


r 


—_ . 
. 2 
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Imperial or Civil Law. 197 
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t. Conſent is deſtroy'd where there is deceit, ſores 
%%% d on ot ae 
As to Dereit, it ought to be conſider d whethet 
it appears in the very Contract it ſelf, or whether 
it was the cauſe of the Contract. If Deceit was 
the * cauſe of the Contract and the inducement to i 5. 4. 4.5; 
it; rhe Contract is void; If it was in the Contract pr: 
it ſelf (by buying too dear of too cheap) it is not 
void, but may be made void by Action or Excep- 
tion. Thus if the faults or defects of the thing 
{old (movable or immovable) are concealed by the 
Sellet from the Buyet, there may be Rrahibitio, p. 21. i. 1. 
i. e. the Contract may be reſcinded, and the Seller 
muſt have his Goods again with the profit A them, 
and "yy make amends for Damages by reaſon of 
thoſe faults, which if the Buyer had known he 
would not have bought at all; but provided that 
the Seller knew and concealed thofe faults. * If D. 18. t: 
the Seller was ignorant, the. Goods may be fe- “ 
turn'd, but he ſhall not anſwer for the Damages 
oecafion'd by them; no, tho? he eominended his 
Goods in general Terms. Alfo there may be 
Quanti Minoris; i. t. ſo much of the Price may = p. 19. i. 
be return'd as the thing fold is the lefs in value 13. & 35: 
for ſuch faults; whieh if the Buyer had known 
he would not have given ſo gteat 4 price. For 
tho* the Law permits Circumvention as to the 
Price, yet it does not allow Circumvention at al! b 
by *-equivocating or concealing the faults: In i- . id. 1. 
ving Creatures the faults ruſt be ſo * conſiderable 43. 
as to leſſen the Service and Uſe of them, and * 15 
ſuch as were ſecret and inward; not ſuch as were * 
* apparent, and which the Buyer knew, or miglit D. a i. 1; 
have ſeen ; * ſuch faults the Seller is not bound 1-6: 
to expreſs; for they expreſs themſelves: Here P. . 2: 
he may magnifis his Goods for the contrary * 
qualities: And tho? it is to be withed that there 

© 3 way 
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was more ſincerity in Traders, yet this ſort of 
Cheating mult be tolerated, becauſe of the: great 
inconveniencies to the publick, if all . Bargains 
ſhould be made void, which are not built upon 
exact Truth and Jaltice. | ln d vt I LN 1 


its 


hn | (Therefore in England and France „ and e 
7 3 do not make the Contract void, and the inzured per- 
ſons have no remedy. I Aan. 103. 4.  Groems! de Legibus ** 

in Di. 19. I. t3. 2 


«Force, and; 2 make not the Contract void, 
C. 4.44.1. has the Prætor may. give relief againſt it, unleſs 
a forced Sale was made where the good of the 
. Public did require it. For upon urgent occaſions 
HD 30. 11. Husbandmen may be forced to 1 N þ Com 
do the publick Markets. 


In England, France and Holland, as ak r ot to 
0 their Corn any where but in che publick Markets, | 6 Ed. . 
cap. 14. 8 in Dig. 18. Ft. 1. J. 78.9 — * | 


eD.8. . 80 if a” publick Road i is deſtroy'd by breaking 
14. 10. in of the Sea, c. the adjacent Eſtates ſhall be 
_ .» . compeld'to ſupply the publick Neceſſities. 
P. 18. 1. Error or Miſtake in the Body of the thing ſold 
92. renders the Bargain alſo void; as when one thing 
is pretended to be fold, and another is intended to 
be bought, as Braſs inſtead of Gold; bur it is 0- 
P. 19. 1. therwiſe if the Error is in the quality or“ goodneſs 
21. 2. ol it, or in part of it only as before obſerv d. 
. so. 2 The Price ought to he real and certain, and 
16. paid in publick Money for if it is in Bullion, it 
-” o 24. is rather Exchan * the Parties may ſettle 
1. G2. the Price, for if the : determination of the Price 1s 
P. 18. 1.'tefer'd to? one of — it is void, or certain At- 
351. bittrators (to whoſe decifion they muſt ſtand) may 
© adjuſt it, unleſs it is very n for then the 
8 * 4. „en will reſcind it. 1 71 
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The Price ought to be ſo juſt, that the Seller 
way not ſuffer, above Half the true value by the * Bid. 
Sale., This favour, ought alſo to be extended io 
| the Payer; for if there is a greater advantage: on 
either fide (whether gain'd by cunning or not) 
ie Contract may be made void; but in the valu- 
-ation of the Price, let it be ſer at the higheſt, if 
the higheſt is juſt, that the Bargain may ſubſiſt, 
if poſſible. This Circumyention is tolerated con- 
trary to the Law of Nature for the confirmation 
of every Man's Title, and for the prevention of 
Suits of Law. 3 2 | 
A Price may be ſet by the Magiſtrate, as in bc. 1. 4 t. 
ſome well regulated Commonwealths the prices of 
Bread, carriage by Land and Water, &'*. are a- 
pointed by him. It ought to be ſet according to D. $4. 2. 
the real worth of the Goods, and not according 63. 
to the affedlion or conveniency of a particular 
' Perſon. | | 
If the Buyer delays the payment of the Price, D. 18. 6. 
the_Law hath taken care ro recompence the Da- 19. 
mages of that delay, by giving a ſtated Intereſt for 
the Money. This | Intereſt ſeems due in three 
Caſes, viz. By expreſs Covenant, * by Conteſting of * D. 22. 1, 
Suit where there as no Covenant; 33. 


LL 9 which there is no notice taken in the Laws of Eng- 


Fo 


and from the Nature of the thing fold ; as when 
it yielded * mean profits before the principal Me. C. 4.49.5. 
ney was paid; for then it is fo reaſonable; that it 
ſeems to be a payment of the mean profits rather 
than Intereſt for a delay. * When Wines are fold * P. 18.6. 7. 
and left in the cuſtody of the Seller for want of pay- 
ment, if the Wines ſour upon account of this 
delay, the Buyer mult bear the Damages. If it p. 12.3.2. 
is agreed. that if the Price is not paid at the 

time appointed, then it ſhall be no Bargain, the 

9 4 | Seller 
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1 A New Inſtittt of the : 


Seller may make the Bargain void if he thinks fit, 
for it ought to be in his power, when the Clauſe 
was inferted for his Security. The Seller may 
. 21. 1. detain the Goods till the Price is paid, and the 
31-8: Buyer may refuſe the payment of the Price till 
. 18. 6. Security is given to make a good Title, if that 
8. 1. is queſtion'd. ws ede 
0.13.34. If time and place are appointed for the deli 
very of Wines, Cc. and there is a failute, ſuch a 
Price ought to be return'd in lieu of them as they 
would have yeilded ar that time and place. 
No allowance qught to be made for weighing or 
D. 18. x. meaſuring the Wares, for that is a condition 
35. . precedent to the Sale. mp 
*D. 18.1. 3. The Goods ought to be ſuch as exit or ma 
8. exiſt in futuro, as Corn and Fruits in the Ground, 
and ſuch as are certain and determinate, and that 
lie in Commerce, and under no prohibition to be 
alienated; tho' a Sale may be without a poſitive 
. 18. regertainty of any Goods, tor the next Caft of Fiſh 
. may be bought, Cc. 1 
ncorporeal Goods are alſo poſitive and certain, 
4ãẽã «sj Debts, Services and other Rights. 
P. 18. 1. Things Sacred or Publick cannot be fold, nor 


= - "a Freeman, nor an * Eſtate under Subſtzrution, 


© [Which with us is call'd an Entail.] 

P. 23. 5.nor-the * Fundus dotalis, nor Arms, nor contra 
3. 1. Gl. band Goods to Enemies. | | 

8 + Bi 

C. 4. 41. (This laſt is lawſul in Holland, paying Cuſtom, Groenw. de 
1. G2. Legibns Abrog. Cod. 4. tit. 41. l. ih | 


. 18. 1. The Sale of another Man's Goods is valid, not 
28, that the Buyer ſhall have Title ro them, but that 
the Buyer may ſue for Damages if they are evited; 

tor the Seller muſt warrant the' Title and make 

amends if the Goods ( movable or immovable) 

g | are 
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are claimed by others in whole or in part; and * D-21-2.1+ 
this is of courſe, tho there is no particular Agree- » c. 8. 43. 
ment for it, for the Law endeavours to promote 6. 
uſtice as far as poſſible in every inſtance. 


Gy che Engliſh Laws the Buyer gains a Title without danger 
fr aioa, if the Sale is in a Fair or Market. Dr. & Stud. 
Lib. 1. cap. 23.) | Hh ; 


If there was an expreſs Agreement that the Sel- 
ler ſhould not enter into a' Warranty for his * D. 2. 14. 
own Ac, it is void becauſe it encourages Fraud. 7.7. 
Warranty is either 5 or expreſs. It is | 

implied in every caſe, but may be enlarged by v Brrgr1. 
expreſs Covenant, as for the act of the Prince, &c. 11. 18. 

or reſtrained by covenanting only for ones on 

AR and not for the Act of others; or that the 

Seller ſhall anſwer the Price only in caſe of Evid:- 

on, and not the Intereſt or Damages; for if the 

Sale is diſſolved by Eviction (i. e. by a recovery - 

of the Title by a Stranger) the Seller ſhall ang 

ſwer all Damages as well as the value of the * D. 22. 2. 
thing, unleſs there is a particular Agreement to 70. 

the contrary. Regard ought ro be had to the va- 

lue at the time of the Eviction, be it more or D. 22. 2. 
leſs, and not at the time of the Sale; for the In- 1 15 
jury ariſes at the time of the Eviction. * If one B;. 19. 1. 
hath built or planted on an Eſtate which is Evict- 45. 1. 
ed, he that diſpoſſeſſes ought to pay for the im- 
provement, or he muſt pay it that made the Sale 
without Title. Let the Buyer ought to account 

tor the mean profits: And if the mean profits D. 5.1. 48. 
exceed the improvements, the Buyer ſhall have the 

benefit of them. But in all Eviclions if the Buyer 

ſuffers himſelf to be condemned, by making an 
ill defence, and does not“ acquaint the Seller“ D. 21. 2. 
with it, he ſhall have no advantage of the War- 53. 1. 
ranty. After the Buyer hath given notice, and - D. 21. 2. 
lummon'd the Seller to arręniy, he is not bound 63. 1. 
k 4 to 


a Leeibus Keys which are heceſſary in t 
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A. New Taft f UT 


tds defend the Title; but if the Buyer diſcovers 
„ dhat the e put upon him a bad 
D. 19. . Pitle, he may ſue him before the Title is im- 
30. peached, and tecover his Intereſt and Damages. 
[y the w.of England no Man is | . 
25 act o what de ls 0. See u de be p 
Expreſs Warranty, or Warranty by Law. 1. Inflit, 102.4.] 
Under the. notion of Goads all that which be. 
Jlongs to the thing ſold is comprehended; ſo in the 
© D. 19. 2. ſale of a Houſe every thing fixed to it is contain d 
13. 31. tho not particularly expr alſo the Locks an 
eee eee eee 
| n he uſe of it. In the 
bers. fale of Lands the Trees and the Mines paſs, but 
not the Cattel upon it or the Fiſhes in the Pond, 
„p. 21. 1· In the ſale of an." Horſe the Bridle and Sadle is not 
38. ſold, for they are only for Ornament; but Cufton 
oftentimes does determine what ſhall, be compre- 
hended in ſuch a ſale. * 
When the Contract of Buying and Selling is 
1. z. 24 N perfected, the Buyer ſtands to all Lofs and Da- 
mages, tho the Goods (whether movable or im- 
movable) are not delivered to him, nor the Price 
Pea 1 unleſs the Seller was in fault, or the occa- 
- . ton of the Damage by delaying the delivery, ot 
took upon himſelf the ſafe cuſtody ; for the Buy: 
er is to have all the mean profits that do accrue 
after the time of the Bargain; as the Rent of 
Houſes and Lands, the young Cartel, C . 


ia England to Contract for the ſale of any Goods for to “. 
or upwards is valid, except the Buyer actually receive: part of 
the Goods, or give ſomething in Earneſt, for them, or unleſs 
there be made ſome Note in Writing of; ſuch Sale and Contract. 
29 Car. 2. cap. 3. In France the Contract muſt be in Writing if 

Ned Hundred pounds. Loix Civiles, &c. Tom, i. 


the ſum ex | 
n 


N nin Ang * r ei! 4-5 410015 
Kc.11, 55. In many Places * Strangers, cannot buy Houſes 
. or Lands, becauſe the native Subjects would be 
| W impoveriſh'd 
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are forbid to Trade, either becauſe of the bale- 
neſs of the calling or becaufe the Commons ſhould 
por be ee by their Riches and Power. 
Cchis is nge obſerv'd under any Ariſtocracy or Democracy in 
buche. And in moſt Monarchies ſome of the Nobilley exerciſe 
Merchandize, but not by Retail. Groenw. de Legibus Abrog, 
in Cod. 4 tit, 63. J. 3. Clergymen alſo are prohibited by the 
| Canon Lam. c. 9, 10, 11, diſt. 8. and by the laws of England, 
21 H. g. cap. 334] 0 eb 2 11 5:91 1 


There are ſeveral Pas. and particular Agree- 
ments that uſually have attended, this Contract of 
buying and Selling, as | 
"= Addidtio in diem, which is an Agreement be- 
tiyixt Buyer and Seller, that the Seller may Con- 
tratt wick any other Perſon who will offer a better 
Price before a fixt day. N 

Padlum Commiſſorium, when it is agreed that = p,, 8.3.2. 
if the Price is not paid before a certain day, that | 
the Bargain ſhall be void. :* 
Jus Retraclus ſroe retrovendendi, which is an p. 19. f. 
Agreement that the Seller or his Heirs ſhall buy 12. 
back again the Wares before any other. _ .; 


- [The Kindred amongſt the Hebrews claim'd this right with- 
ut particular Covenant. Lev. 25. 23. And this Cuſtom is ap- 
proved by the Canons, cap. reſtitutus æ. de in integrum reſtitut. 
confirm'd-in the Feudal Law, 5. Fend. 14, 1 5, 16. and follow'd 
in moſt Kingdoms, but not in England. Groenw. in C. Lib. 4. 
1. 15. l. 3 J. , e N | 


Some Agreements are forbidden which often fol- 
low this Contract; as the Agreement of ſome few 
to? monopolize Goods, and to ſell them at an vc. 4.39.1. 
extraordinary Price, or at a certain time only. 
; Sometimes for the Publick good à Prince may permit it. 
| Asin ſome Kingdoms a Monopcly of Meal and Salt is erected.] 


| "HY There 


impoveriſhed by it. And generally the © Noble" C. 463.3. 
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New In itwte f the 
-»  WThere is a Prohibition alſo that Merchants and 
Tradeſmen ſhall not conſpire to fell or work at 
ſuch à Price; chat Carpenters and Maſons ſhall 
not make Agreements to refuſe the finiſhing that 
Work which was begun by another. The chief 
Ml.ͤagiſtrates alſo are prohibited to buy Lands ot 
. 1. 53. 1. Movables in thoſe places where they govern, un 
lets ſuch things as are neceſſary for Food and 
Raiment. ais prohibition. extends to their Do. 
meſticks for fear of Corruption or Oppreſſion. 


— OO III CO IN 


[This Law is not obſery'd at this day.  Groenw. in Cod, Lib 
1, tit. $3:] 7 | TFT | 


© D. 18.11 A Tutor cannot buy the Intereſt of his Pupil, 
34. 7- & neither can a Proctor buy the Intereſt of his Client's 
D. 44-6. 1. Cauſe, for theſe are inlets to Controverſies and Ex 

2 75 tortion. | | K 
[In France and Holland Tuch Bargains are allow'd; Greens. 

in Cod. 8. tit. 37.] | 

I. 3. 24.2 · Permutation or Exchange is a Contiact with: 
5 out a ſpecial Name, in which one thing is given 
for another of the ſame Nature, as Money for 

Money, Cc. and is not perfected by Conſent only 

p. 18.1. 1. but by an actual Exchange; for from an Agree- 

p. 19. 4. dent to make an Exchange © no AQtion ariſes. It 

2.45 3- is elder than Buying and Selling, but there is an 

Affinity in their Natures and the Rules concerning 

Delivery, Warranty, &c. are applicable to one 25 

„P. 19. 4. well as the other. But in Exchange you cannot 

x. diſcern who is the Seller ot the Buyer, or what 

D. 18.1. I. js the Price, and which the Merchandize that 1s 
bought or ſold. 

In Letters of Exchange there are three Perſots 
which may be diſtinguiſhed. He that hath an oc- 
caſion to remit his Money, he that receives it 
and undertakes to remit it, and he that unde 
takes to deliver it at the place, viz, the Corte. 
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ſpondent of the Banker; and there may be a fourth 
erſan, viz. he to whom the Wider is aſſign d. 
We call the firſt the Drawer, the ſecond the En. 
br/er, the third rhe Accepter, the fourth te 
nee. I mention this Contract under Perm. 
zation or Exchange, becauſe it hath the ſame 
Name, but it hath nothing of its Nature; for when 
one takes up Money to deliver the ſame ſum at ano- 
ther place, the Banker and his Correſpondent have 
Partnerſhip or Society; or it is a Commiſſion, and 
he ro whom the Order is given ſeems to act alſo 
by Cammiſſion and Authority. Therefore be care- 
ful not to confound the one with the other. 

II. Locatio-conduttio is one Word (as Emtio- 
venditio, Bonorym-poſſeſfio, Cc.) and it is a Cen- 
tra of the Law of Nations, whereby the Uſe of a 
Ting, or the Service. and Labour of a Perſon is 
gin d for ſome time for a certain Reward. 
This Contract is very neceſſary in the Affairs 
15 Mankind, and many Trades are ſupported 

it. 

It may be of Things movable or immovable, as 


F 


Houſes, Lands, ET | | y 1 

| Locator is he that lets out to Hire; Conduffor 4 

he that makes uſe of the Thing or Service let aut 19 
to Hire, and gives the Reward for it. Sometimes 

mere Work only is hired, ſometimes the Mate- p, 19. 2. 

nals with the Work, 7 which Materials mult be 22. 1. & 2. 

WW 800d. in their kind, qtherwiſe the Damages muſt b. 19. 2- 

de anſwer Cc. 5 

nis Contra& is alſo perfected by bare Con - D.1g.2.1. 
ſent, as ſoon as the Agreement is made. „ 


In England all Sales of Houſes, and Lands, and Leaſes of the 
ſame exceeding three years, are void without Writing. 26 Car. 
2. cap. 3. In Holland alſo Writing is the Subſtance and Eſſen- 
Cal P this:Contraft, | Groen. in C. 4. tit. 64.1. 247 757. 350 
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It is like the, Contradt of Buying and Selling, 
becauſe it is madgby Conſent as ſoon as the Price, 

| | is ſetled; and becauſe Conſent, a P rice, and: Goods 
*D. 19. 2. are requiſite to the being of it. C:rcumvention 
22-3 alſoasto the Price is allow'd. to halt; the value, 
as..in Buying and Selling, and there is a great Af: 
- fanity between theſe two Contract. But it is un. 
like the Contra of Buying and Selling, becauſe in 
Selling the property is alter'd, but in Letting, to 
Hire, the 4% only of the Thing is transfetr d for 
a time. In Buying, a Thing — 9 — ſold is neceſſa- 


. be hired. The Service of an Advocate, Phyf. 

ep. 11.8. 1. cian, Cc. is not properly hired, but rather re- 

ö D. 30. 13. warded with a Gift or Honorary Preſent, for it is 

75 0. 1. the Service of the Mind not of the Body, yet 

an Action will lie for ſuch Service tho norking i 
promiſed, FF 


— 


A I cannot bug think that chere is a lirtlg Pride 
Vanity in that nice diſtinction.] | DONT 


In Buying, the Price muſt be in ready Money, 

but here the Reward may not be in Money but in 

2. 19. 2. every thing which conſiſts in number, weight 
19. 3. and meaſure. He at lets ont to Ffire muft 
. 19. 2. ſtand to inevitable Accidetits, but the Buyer (not 
15. 5. 1 © the Seller) in a Bargain and Sale., It is peculiar to 
_*--* +» this Conrad, that he that lets out his ork; Ser- 
Vice or Labour, ſhall anfwer all Damages octafion d 
f D. 19. 2. by his unskilfulneſs or neglecedt. 
. 5. Fhe Price br Reward (as in Buying and el. 
ling) may be refer'd to the determination of 4 

21. 3. 25.1. * third Perſon, but if at the beginning the Price or 
Reward 5 nor ſertled, ere the beginning eee 

19; Arbitration, it is nat letting to. Hire or Hiring, 

ut rather -the - innominate.Contra&&-fac1o wt. dis. 

As when ſend my Cloths to the Taylor, and, 

| ter 


ry, but here a Fact and Service of a Man may , 
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Imperial or Civil Lam. 
— | | — — — 
ter the work is done we debate and agree upon the 
Price or Reward for it. | : 
This Contract may be 7acitely made, and it is 
as valid as if the Price was expreſly agreed. on: 
For Cuſtom oftentimes will determine the Price, 
as when a Man goes into a Boat for his paſſage, 
by Cuſtom he is pteſumed to have engaged 'hims 
ſelf to pay the fame Price with the reſt of the 
Paſſengers ; or it may be tacitely made when“ P. 19. 3. 
the firſt Contract is elapſed; and rhe Perſon hiring 23+ 21+ 
continues in poſſeſſion, and makes rhe ſame uſe of 
the Thing or Service by the ſufferance of him 


* 


* yhich let it out to hire. 


One may let to hire Cattel, Houſes, Land, Mines, 

'a i right of Hunting, Fiſhing, * right of Toll, Ser- D.. 1. 9. 5. 
vice, and alſo Labour, as of a Fa&or or Broker, 2-41-44 
who are of good ufe in Ports and great Cities of 
Commerce to find out Buyers and Sellers, c. 
le that hires muſt. not uſe the Thing hired in D. 19. 4. 
any other manner than was agreed on. He: muſt 30. 2- 
alſo anſwer for thoſe which he employs ® under = p. 19.2. 
him, and even for the miſchiefs done by his Ene- 25. 7. 
my, if he gave the“ Provocation. 5.19. 2. 

If a-Tenant abſconds, or ceaſes to pay his Rent 25. 4. 

for two years, the Landlord may * break open the P. 19. 2. 
Door of his Houſe and ſecure his Goods for the 5s. 

Rent behind; for what is found upon the Premiſ- 
ſes, is a ® Pledge and Security for it, and he is' D. 20. 2. 
allow d even to bring his Action before the day 0 7. 
of payment, if his Tenant does abandon the, Bar. 3 ” 
ain and abſcond. Bur white he pays his Ren | 
faithfully the Lardlord cannot expel him, © upleſs*c:4-65.3. 
the Landlord himfelf hath occafion for the Houſe 
and for his''own' Family: As the Landlord would 
not have let it, but becauſe he had no uſe. of it, 

Wir i u racit* eqndition that when be hath-otca- 

fin, "the Tenahe-ſhoblh yeila it op do bim 
anno: © ie 2h een eule 

2 * 
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U This is unknown in England.] 


. date _— * * . 


But this cannot be applied to a Tenant of Land. 


rom this one may conclude that Leaſes for an abſolute or 
irrevocable rerm were not then in uſe. Sed quære. 


. 19. 2. The Locator cannot always demand the whol: 
15-2 Price or Reward; for ſometimes the Judge will 
remit an equitable part of it, as when the Con. 
duclor cannot make uſe of the Thing hired as was 
intended, or when he could nor receive the profits 
of the Eſtate which he farmed by reaſon of Innun- 
C. 4-65.8. dations, or other inevitable Accidents; © unleſs thy 
year before there was ſuch an advantage which 
made amends for thoſe loſſes; for Rent 1s a pay: 
ment in lieu of profits. This may be done there. 
fore without tegard to the Rules relating to Cir. 
cum vention. F | 
81 (On ſome contend as in England, &c. that the Tenant ought 

to the whole Loſs, as he is to receive the whole Crop. 


g The Contract of letting to Hire and Hiring is 
C. 4. 65, at an end when the e upon is expired, 
11. Yer ſometimes the Contract may be at an end be- 
fore that time. It ceaſes on the part of the Fer- 
ſon hiring, when he finds the Thing hired fo faul. 

c. 463.3. ty that it is in a manner uſeleſs, as Houſes ſo 
ruinous that no one can dwell in them with ſafe- 
ty. On the part of the Perſon, letting to hire, 
where he expels his Tenant by the Authority ot 
the Judge before the term is expired, This mull 

9. 4.2.13. be by Authority if the Tenant reſiſteth, for no one 
p. 19. 2. ought to judge in his own Cauſe. If the 7 Land- 
30 lord would repair his Houſe, the Tenant may re- 
move for a time, with a proportionable abatement 

of the Rent; this is order d to maintain the beauty 

of the Buildings. Or if the Landlord - find his 
c. 465.3. Houſe abſglutely neceſſary (as before) "np — 
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own Family, which-hedid-not foreſee; ſuch a ne- 
cefiry ſhall be tacitely- excepted; : and he may re- 
move the Tenant. Or if che Tenant;hath failed 
to pay his Rent for two whole years, or keeps a 


| diſorderly Family in che Houſe, by entertaining $f 


lud Women, "Thieves; Cc. in all theſe caſes the 
Tenant may be diſcharged before the expiration of 
EEE 


4 5 by : * 7 9 1 « 
, . A * 8 > | . a 
[Whish isanknown in England. J 
1 . | &. "F*> fl IS — ” * od def k T7 14 


Anu 


bat if there are no füch pretences, he may con- 
tinge the” Bargain; and if he Gies within the term, 
he Heir fall enjoy the remaining time. 
"The Landlord muft let the Tenant have his 
"whole Bargain, and Covenant that he ſhall quiet. 
ON lt the Tehant continues after the term is ex 
pited, he is ſuppoſed to continue upon the old 


Agteement. 
e ton 


ey che Canon Law the Tenant (if he is a Student or Scho- 
lar) cannot be removed to make room for another, unleſs by 


bis Conſent. c. I. x. de Corat. conduct) 


i Wen 3 v 103277 . W 
III. Emphyreuſis (from itecldte to plant) is a 
Contract made by conſent, hut created by the 
Roman Law and not the Law of Nations; 
which Houſes or Lande ure given to be poſſeſſed 
ſer euer, uon condition that the Lands ſhall be 
inprovad, and that a ſinall yearly, Rent or Penſion 


* D. 19. 24 
524 3 


FC. 485.3. 


D. 2. 14. | 
52. 1. 


15. 1. : fo 


9. 19. 2. 
13. 11. 


f D. 6. 3. l. 


le paid o ſthe Froprieton. The Penſion or Rent 
may be paid in Money, Grain or any thing 


elſe. ä itt 2 N yr 
The perpetuity: of ir, or the long term granted 


tor this. Contract originally was made of barren 


Lands, which could find no Tenant, by reaſon of * 


ne charge neee Manuring, and 
| | | there- 


— —— 
— ——[—— — — —— — 


therefore length of time was required to do it, 
tho' afterwards the beſt Lands have been granted 
out upon ſuch conditions. I ſay it is created h 
dhe Gui Law, becauſe it was after many Diſputes, 
. 3-25-3-* determined to be à diſtin Contract from buy. 
= ing and felling, and from letting. to hite and 
1 hiring by a ſpecial Law. For ſome thought it 
= - do be the Contract of hiring when they confiderd 
a Penſion or Rent was paid for it to the Proptie. 

tor, others imagin'd it to be the Contra& of buy- 

ing, when they ſaw the Tenant had a Perpetuity 

and a ſort of Property in it. But the Tenant has 

only Utile Dominium not Directun, and therefore 

that Contract is diſtin and different from them. 

The Tenant is call'd Enpbyteuta, being under an 
* £.4-66.3. Obligation go plant and improve the Land. He 
 _ hath ſuch an Intereſt that he may ſell the Profits 

or his Right in the Eſtate to another, with the 

conſent of the Proprietor, but with this con- 

dition that he muſt allow two months to the Pro- 

primr to conſider whether he himſelf will be the 

urchaſer. | | 

Laudimium, or the 50** part of the value is to 

be paid to the Proprietor by the new Tenant, as 

an acknowledgment upon Inveſtizure, or for being 

put into Poſſeſſion. The Penſion or Rent call'd 

Canon, is to be paid annually as an acknowledge 

ment of the ſuperior Title, which cannot be de. 

rain'd or remitred, tho* the Enphyteuta made no 

Profits of it that year, as may bo done in letting 

to hire and hiring ; for it is not to be paid by fe- 
p. 19.2.4 · ſon of Profits receiv d as in that Contract, but 3 
an acknowledgment of the tenure. . 
Nov c. 3. This Emphyteuſis may be either * Eccleſiaſtical 
C. 1.34. 1. Or Civil, * Perpetual or Temporal. It may be made 
D. 6. 3. 3. by Conttact, Teſtament, Preſcription and Succel- 
on. And it may be loſt, and the Tenant rem® 
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red by the Authority and Sentence of the Judge 
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if the Tenant ceaſes to pay the Rent or Canon in 
" two years for an Eſtate held of the Church or © Cap. fi 
of a Monaſtery ; ot. for three years upon an "Cad 4 
Eftate held of a ſecular or private Perſon. ; 


; [rag che Canon law is mere ſevere, yet it allows a rari- 
onal Excuſe for the 9 which the Civil Law does 
not, and in prafite the Eſtate is frequently teſtored by a full 
payment of the Arrears. An Emphyteuſas ſeems to have given 
iſe to our Fee-Farms and Copyholds. | 7 


: 
© 


— — * — 
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The Eftate is alſo loſt if the Emphyteuts * ſells c. x cg 
et transfers it without the conſent of the Pro- 95 

[Otherwiſe in France and Holland. Grbentv. in C. 4. 66. 3.] 

Alſo if he commits v waſt, Cc. It ceaſes like- vg. 1. 4, 
wiſe by Unity of poſſeſſion, which is call'd * Con- Auth. gui 
ſolidation ;, and by Renunciation ot Surrender. fen. 

This Contract may be alſo made of * Houſes as, 5,2 4:3 
well as of Lands, and the Contraftus Super ficiariits Auth, 
hath great affinity with it; “ in which Contract 4 quas uin. 
lang hires Ground to build upon it a yearly " GIA 

_—— 5 5 
IV. Societas or Partnerſhip had its original either 
from the fmalneſs of the Stock of particutat Per- 
ſons, who could not Trade alone, or from Cove- 
teouſneſs, where there was a defign of ingtoſſing, 
or elſe from the Natufe of the undeftaking, which 
required the aſſiftance of miany. It is a Nominate 
Contract invented by the Law of Nations, there _ 
(by the conſent of two or more) Goods o, Labour © © © 
are put, in common, that each "ſhould ſhare in the 

Gain and Loſſes. Thè principal concefn is Gain 
* or Loſs. It muft be by mutual confenr; * fof the: . 30.17. 
Partner of my Partner is not Partner wich me. It 471“ 
Tay. be of Publick or Private things, Perpetual 
or Temporary, General, of all the Goods 4 Man « L. 9. 26; 
MS, a Particular of one Commodity, as 
aner ee 
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Tho' one brings all bis Goods into the Stock, 

D. 12. 9. yet that which comes afterwards by Inheritance 

ox Gift is not to be cofnputed as part; for if it 

came by Inheritance it is a ſort of a Debt; if by 

Gift or. Legacy it may be a Ne or Re- 
an 


ward to that one Perſon. Each muſt con · 


: * D. 17. 2. 3. tribute ſome ſhare, F: otherwiſe it cannot be Part- 


to the Society, or on one fide Goods, ph the o- 


Dr. ther Labour and Service, or Labour and Service 


57 on both ſides; for between two or more Artih- 
>1, cers there may be a Partnerſhip, and their Gains 


may. be in common. A t S n FL 

I. 3.26.1. If nothing is mention'd to the contrary, all 
are to have equal parts of Loſs and Gain propor- 
tlonably to their Goods brought into the Stock; 
but by particular Covenant one may have 7wo parts, 
P. 15. 2. And the other the 7h:7d.. If it is agreed that one 
29% > ſhall have all the Gain, and that the others ſhall 
batte the Loſſes, it cannot be Partnerſhip, for ſuch 
Covenants are contrary to the Nature of it. That 
would be ſuch a diviſion as was made by the Lyon 
in the Fable; and to which the Ancients did often 
J. 3. 26.3. allude upon this occafion., © If one is to fofter 
fuch a part of che Loſs, he is to have his ſhare of 
the Gain of courſe, tho not expreſſed; and if one 
is to have ſuch a ſhare of the Gain, he is by pa- 
rity of Reaſon to undergo Lofles Proportdegah 
43 26.2. Yet, by ſpecial Agteement one may have two 
| Parts of the Profit, and bear a third part of the 
Loſs , and ſuſtain two parts of the Loſs, and 
hade but one of the Profit; or one may bear all 
N17. 3. the Loſs and divide the Profit; for a Partnet 
#9. 1% may. be 95 700 ee pgs = 

contribution of Goods) tor His Credit, Aft. 
a. 4 He or Fo is Tel of Dankets WIA 
"undef $99 in the managetnent of of «cOrairion 
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— mama | | WS 
What one Partner ſuffers for any Inju 
by him, which had no relation to the Par 
ought not to be allow'd out of the common Stock. 
And in a Society or Partnerſhip of all manner of 
Gods, no one ſhall be allow'd our of the com- 
mon Stock that which he ſquanders away in Dice 25 
or Women; * but he muſt be allow'd for the ne- D. 17. 2. 


offer d n D. 17. 2. 


tnerſhip, 5“ - 


7 , g 


ceſſary Expences of himſelf and Familiy. Fs 15, 16, E 

All Sawety or Partnerſhip ought to be to an PB ._ , W 
toneft purpoſe, and if it is founded upon injuſtice, .. 1 
the Covenanrs are null and void. The Gains 7 3. 26.2. 
and Juſt Loſſes therefore being ſtated, with the in fa. 
Wray Expences, what remains ought to be di · © 
ved. _ . | 

The Partnerſhip is diffolved. | 4%, 

1. By mutual Agreement, or by Renunciation * D. 19, 2. 
of one of the Partners; which is order'd different- 55: 3+ 
ly from other Contracts to prevent Diſcord, which 
muſt of neceſſity ariſe when one is forced to con- 
tioue in Partnerſhip againſt his Will. This Re- 
nunciation may be either expreſs in direct Words, 
or tacit, as when one begins to Trade apart by -:-- 
himſelf. But this Renunciation cannot be at any p. 17. 2. 
time; for if it is made fraudulently to buy a 65. 5. & 6. 
ſcarce Commodity alone, Cc. or unſeaſonably, 
when he foreſees Loſſes juſt coming, it ought not 
to be accepted, unleſs ir is to the prejudice of him 
that renounces it. So if a Renunciation is made 
by one when ® abſent, the Profit that is made, D. 17. 2. 
till the reſt of the Partners have notice of it, (hall 17.1. 
78 pat in common; bur if he hath ſuffered any _ 
Loſs, he ſhall bear it himſelf. | 

2. By the © Death of one of the Partners; for , P. 17. 2. 
the Induſtry, Knowledge and Fidelity of that Per 65. 9. 
lon might be the occaſion of the firſt appointment. 
By ſpecial Agreement it may be continued amongſt 
the Suryivors, 
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[By the Laws of Eaellr Survivor ſhip regularly takes place 
in Jointenancy, unleſs there is an Agreement to the contraty, 
>. Wy the Partnerſhip is amongſt Merchants. 1. Inſtit. 
182. 4. PPP | 


*D. 17.22 The Heir himſelf cannot be oblig'd to continue 
59. private Parcnerſhips, altho* there was an expreſs 

Agreement for it by the Teſtator or Inteſtate; for 

this Contract is made by mutual conſent of every 
Man that is a Party. Let the Accounts ought to 
r D. 17. 2. be ſettled and perfected by the Heir; v for he muſt 
65. 2. ſhare in the Profit and Loſſes of an afffit which is 
b. 15. a. depending: * And if the ſurviving Partners under- 
65.10. take any new Adventure, (not knowing of the 
1 Neath of their Partner) the Heir ſhall rake part 


. the Society is diſſolved. 
. 3.26.5. 3. By Accompliſhment of the Buſineſs or Affait 
for which the Partnerſhip was contracted, as for 
the buying and ſelling a parcel of Wines, Cc. or 
by expiration of that time for which it was agreed 
to Trade in. eee ee e 
f I. 3.26.7. 4. By © Confiſcation of the Goods of one of the 
Partners; for being under a Condemnation he is 
dead. 
J. 3.26.8. 5. By * Ceſſion of all the Eſtate of one of the 
Partners to his Creditors, for now he hath no 
Goods to put in Partnerſhip. 


Curator alſo hath power to renounce for him. 
” D. 17. 2. Upon the diflolution of Pirtnerſnip, '» Security 
58. © ought ro be given on both ſides to bear a part in 
future Loſſes, and to divide future Profits, 
ii ens, AE leg et e 8 Grp oe ; 
[In the Laws of England there is a diſtinction between Co. 

parceners, Jointenants, and Tenants in Common. 1. Inſtit. 163; 4. 
lit. Lib. 3. cap. 2, 3, 4. MT ONES IR - el 


V. Mandat um, 


of the Frofit and Loſſes, but if his Death was known | 


dead in Law, and may be reckoned as one real) 


* C.4-37-7-" 6. By Excluding one that is fallen Mad, whole. 
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V. Mandatum, a Commiſflon or Authority is a* D. 17. 7. 
Contratt of the Law of Nations, by which an Affair *-4: 
is committed to the management of another, and by 
him "undertaken to be perform d gratis. For tho 
in propriety of expreſſion it fignifies only the fact 
of the Perſon authorizing, yet in Law it is taken 
for a Contract, and the fact of both Parties. It 
is founded in Friendſhip and Humanity; the Rules 
of it were religiouſly obſerv d amongſt the Romans; 
for the Mandatary was anſwerable for the ſmalleſt 
neglect, and was bound to aQ with the utmbſt 
diligence. The Perſon authorizing is the Man- 
dans, the Authority Mandatum , the Undertaker 
Mandatarimns. | 
It may be General and unlimited, or Special and 
teſtralned; Judicial as 2 Proctor in a Court of 
Juſtice (which hath no relation to this Title) or 
Extrajudicial, as that of a common Agent, Re- 
ceiver, Factor, c. It may be given expreſly or 
' tacitely; this muſt be collected from circum- » p. 15. x; 
ſtances, as by ſufferance or confirmation of what is 6. 2. 
already done. The Contract may be amongſt Per. 
ſons * abſent by Letter as well as amongſt Perſons - D. 15. 1. 
pteſent by verbal Agreement, and it may be * ab/o- 1. 2. 
lute or upon condition. But ir muſt be undertaken ' 2-17-13: 
gratis, or elſe it will become another Contract, b. 17. 1. 
vis. that of letting to hire and hiring. 1. 4 
This Contract had its original from the Neceſ- 
fities of Mankind, when becauſe of Sickneſſes, 
Abſence, Oc. they could not attend their Affairs 
perſonally; and it was contrived to be perform'd 
in ©.five different Methods, and upon five ſeveral I. 3. 27; 
ſions. 1. For the ſake of the Perſon giving 1, 2, 3, 4, 
the authority only, as when one authorizes ano 5» C. 
ther to buy him an Eſtate. 2. For the Perſon 
undertaking the management of the bufineſs pur- 
ſuant to it, as when I authorize another to lend 
Money at Intereſt to a third Ferſon, to make 
Bhs P 4 pay ment 
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e yment of it to me. 3. For the ſake of à third 
- Pexfon only, as when IJ giye you an. authority to 
buy an Eſtate for Litius; for tho? I haye no inte- 
reſt in the performance of it at firſt, yet after you 
haye executed that authority, then I, have an in 
tereſt; and you and I are ſubject to each others 
j Aktion, and I my ſelf am become accountable to 
Tirias for ſuch an undertaking: 4. For the ſake 
q of the Perſon;authorizing, and a chird Perſon, a5 
© when | authorize you to buy ap Eftate for me and 
Ne. 5. For the ſabe of, your ſelf the Mandas 
tary, and of a third Perſon, as when I cammiſſon 
you to lend your Money out at Intereſt to Tilius; 
or tho again I had no Intereft at the beginning 
der dan Theuld lend your. Mon to. Fitzys, yet 
_. ..- unce you have 20 "= 2 8-329 547 2: $11 
=> it was in our power not to haye acted) I have now 
0 an Intereſt to ſee that you have aCted bond fide, and 
you have an intereſt to call me o an account if 1 
Added any thing againſt you fraudulently or. with 
In ill deſign. . Obſerye that an Order, Commiſſion 
#7, 57.6.0 Authority differs fram Advice or“ Counſel 
I That. qequelis; and urges. the performances of the 
thing; zhis. impligs. that the Adviſot.is pnconcern'd 
and indifferent, whether or no the thing is per- 
form d. That again ſuppoſes the Perſon autho- 
rizing may have a deſign and inteteſt in the per: 
formance, this ſuppoſes only the. intęteſt of the 


* 
* 


” + 


Perſon adviſed.,, As for Example, it in general 

Words one adyiſes and. perſuades. you. to put your 

Money out to Uſe. This is Counſel and for your 

gion ſake, and he can get no ad vantage by it, - fot 

| the quantity of the Sum, and the Perſon. are left 

p. $6.14. wholly to your own choice. But if 1: <. perſuade 

„you to lend Tirias a certain Sum, this deſignation 

7 3· 27: 6. of the Perſon ſeems to have the force of, an Autho- 

rity, and you ſeem to an Security, and to 
have ſome intereſt in it. ,V 


heretore becauſe he 


* xelied 


4% *» 


ed parſuant to chat order (when 


ere, , we 


28 


Ix 


in a leſſer degree. If therefore the matter of the 
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relied wholly. upon your Word and Veracity, it is r 
reafonable that you ſhould be liable if the Security 
ils, and appears to be otherwiſe thay you repre- | 
hited it. This is ſo far juſt that if even genera?" . 
advice was fraudulently defign'd, the Adviſor ſhall 
be anſwerable. For tho advice ſhall not anfwer*p, 30. 17. 
for ill ſucceſs, yet it ſhall be reſponſible for its 47. 1 
Tf an Order or Authority is given for the pe- a 
formance. of ſome thing that is Evil in it ſelf, 
* againſt good Manners, tho' you ſuffer in Body 7, 3. 27. 
or Purſe for the performance of it, you can have 6. 7. 
no Action or remedy againſt the Perſon author t. 19 
zing; but he himſelf may likewiſe be puniſhed, 1 
ſometimes with the ſame puniſhment, ſometimes 9 


6 


N 1 


Authority is juſt and honeſt, he that executes that . 
Authoricy muſt take care not to tranſgreſs the li- 9. 17. 1. 
mits of it, or act beſides it by doing ſomething 41. 

elſe, unleſs it is moſt manifeſtly and without all 
poſhbility of miſcarriage, and for advamage, or 
equivalent to that which was in Commiſhan. For 

in private Commiſſions we may ſuppoſe ſomething 

is left to the Diſcretion of the Perſon authorized: p. 1. 1. 
in the Execution, who is not tied up to Forms. 62. 1. 
So if you buy for * leſs Money, and fell for more 7, 3. 27. 
than you were directed and order'd, the Authori- 8. 

ty is well executed; but if you buy for more, or 

ell for leſs, you have exceeded your Power, and 

which you were authorized to lay out and no 

more, and in the Sale you muſt make up that Sum 

which you were directed to fell for. If you ex- 

ceed the limits of your Commiſſion you your ſelf 

de hound; but not he that employ'd you. | C435 


[Theſe Directions and Obſervations may hold good in 2 4s 
Ic 


vate Affairs, but it is dangerous to take this liberty in pu 
Commiſſions, where the commands of Superiors are to be ſtrictly 
| executed 


Y * a gd H * K 1 
* r 


n ? > J 5 N - 
" _— o * — 
. " „ 
— © 4 
W * * * > WR” J 4. : * . 
- * 9 a * 
F * ' 


22 * i ot te oo + K h-. . „1 3 k 
—— — —— — > 
, $4 T3 924 GS + 1 1 „ 1 a — 
' New Inſtitute of the © 
„ 4 „„ to. - , —— . . $ = 9 — 
— — — — 


executed; for che bare Execution only ſeems to be left to an 
Ambaſſador or Envoy; therefore he muſt not _—_— Tittle 
lau 


from the formal Words, unleſs there is the uſual Clauſe to ſup- 
p and change, as rhe Intereſt of che Perſon authorizing 
leem, to lead (or the like Expreſſions) to juſtify him in it.) P 
330.4. This Contract is diſſolved, 1. By mutual * Con. 
J. 3. 27. ſent. 2. By the Death of * one of the Parties | 
10. to it, as ſoon as there is notice of it, for Friendſhip 
1 2. 27, between them was the foundation of it. 3. By 
11. & 9. timely Revocation of the Perſon authorizing, and - 
Ts by à timely renunciation of the Mandatary or Per. 2 
ſon authoriz*d. It may be done by one of the ſe 
J. 3. 30.4. Parties as in Society or Partnerſnip * ' contrary 01 
to the common Rule, becauſe when the Perſon d 
authorizing ſeaſonably revokes his futhority, his 2 
Intereſt only is concern d; and when the Manda- * 
: tary renounces in time, it'is reaſonable that that R 
 -alfo ſhould be allowed; becauſe as of Friend- i 
hip ought not to beextorted. | 
; [ See the difference between Mandatum and Negotiorum Geſtio , 
afterwards. PI 
In the Laws of England this Contract being to be perform'd . 
amongſt private Perſons gratis, and without conſideration, is : 
of no. uſe. (Dr. & Stud. Lib. 2. cap. 24.) For: hiring and let - < 
ning to hire of Labour and Service is got into the place 6 
of it.] e e he” f 
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of Obligations | from Improper or Quaſi 
Contracts without Agreement or Con- 


| ſent: 


* HERE are ſome Obligations which ariſe 

amongſt Mankind without any 3 Con- 
ſent or Agreement; and they are call d Improper. _ 
or 2aſi Contracts; yet they Have as firm a foun- 
dation in Juſtice as thoſe which are made directly 

and by conſent. It will therefore conduce to the 
peace of Mankind, to let them know from the 
Rules of Law what Engagements they lie under, 
tho' they do not intend it. 

To the four kinds of Contracts which have been 
explain'd, (vig.) Contracts by a thing done, by 
Words, by Writing, by Conſent; the Improper Con- 
tracts may be added. | | 4a an 
An Improper or Quaſi Contract is as binding 
to thoſe who are unwilling or ignorant of it, as 
* ftrongly as thoſe Contratts which are enter d into 

* by Agreement. The mutual Obligation ſprings 
at firſt from the fact of one Perſon only, and may 
be deſcribed in Eight Inſtances, tho more may 
be added to them. mY : 
1. Negotiorum Geſtio, which is an Improper * 1. 3.28.1: 
Contract wherein one without Authority manages 
*. the Affairs of another that is abſent and ignorant | 
* of it.” So that it“ differs from Mandatum and a * D. 3.5 3 
Judicial Proclor, who act by Order and Authority. 
This was introduced for the publick Good, be- 
cauſe Men were often forced upon ſudden Jour- 
neys, and had not opportunity or time to appoint 
Agents to act for them. Good Nature ee 

2 y UCC 
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duced the Obligation before Religion made it a 


Duty. | 

. 3. 28.1. ker the management of it the © woſ? exact dili- 

, gence is requifite, contrary to the common Rul 
when: we profic--@f.the Undertaker is not at 

concern d; becauſe the Perſon without any appoint- 

ment offers his care, and undertakes the manage- 

ment of his own accord. This diligence being 

expected will not diſcourage Men from ſuch Kind- 

— ſince the hopes of creating Friendſhips, or 

Eſteem, or the re of a Gratuity will en- 

ſome: Perſons to it, If they fail, it ſhall 

*D. zo. 15. be — -a fault to“ meddle with other Men's 

36. Matters, which is order'd for ſecurity of thoſe 

that are abſent; if they ſucceed, there is hopes 

of Reward which may attend upon it. 

p. 3.8.2. Ihe abſent Perſon. muſt approve of what is 

well done, and execute all Promiſes, indemnifie 

 _ the Agent from all Obligations, and reimburſe all 

Expences. . Thoſe Coſts which are laid out impru- 

dentiy and unneceſſarily fall upon him that under. 

took the Buſineſs without directions; but if the 

*D. 3. 3. undertaking was neceſſary, tho there was ill 

10. 1. licceſs, yet he ought to be recompenced; as when 

he applied himſelf to cure a ſick Bondman, and 

P. 3.5. 23. the Perſan died under the Operation. * So if a 

Friend of an abſent Perſon buys neceſſary Provi- 

ſions for che maintenance of the Family, and that 

is deſtroy d by Fire or other accident of the like 

N 3. 5. g. nature, yet he ſhall. recover his Colts. ' * What 

hath been once approved of cannot afterwards be 

p. 3.5.34.counted as unneceſſary, and what was ancedeſign'd 

2s a Gift, and to be done gratic ſhall not be reco- 

verd afterwards as a Debt. Of which deſign a 

Judgment may be made from the pearneſs. of Kin 

between the Ferſons, and from other Circum- 

& FKUEances | 
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tBy the Laws of England, he that without Order meddies 
with the Affairs of another Perſon (tho* to his advantage) has 
'no Action for his Coſts, but is rather a Treſpaſſer. ) 


2. Tatelæ Adminifivatio, fbr thib is not & CCH. 
tract by Agreement of che Parties, but a Duty i . 3.28.3. 

ſed on the Guardian by che Publick, Tue m. 
able Eſtate of Orphans, ſeems to challenge this * 
care from the Publick, that another Father thould i 
be placed in the room of him that is loſt. 
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3. Communio Bonorum; for that does not ne- 248 
ceſſatily ſuppoſe the Contract of Society or Part- * wa 
nerſhip, becauſe ir may happen tobe ſo in al only Y # 
without Conſent or Agreement; as WhenanEftare 
deſcends amongſt Cobeirr. 


Cin tte Engliſh Laws call'd Coparceners, ] 


There each will be bound to the othet by the Aﬀi- 
on Familie erciſcunde, i. e. to divide the whole 
Inheritance, and to ſettle the Accounts which re- 
late to it: Or as when one particular thing is gl- 
ven to two Perſons by Legacy or otherwiſe, ' 


la che Engliſh Laws call'd Fontenants.] 5 

then each will be forced by the Action Commun: 
dividundo; to divide ſhare and ſhare like, und to 
make / allowances for extraordinary Coſts or Re- 
compence for Damages; or When each of us buy 
ſeparately from two Perſons two different Shares 


- 


of the ſame thing, and have ditterenr Titles. 
[id ur theſe ure calld Tenants in Common.) 
$871 ©. 514 4 n tn of 'F 
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l che Thing eannot conveniently be divided, = , pe 
the whole ray be @djudged nde b e 4.5. 
vin erſon 
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Ferſon order d to pay a ſum of Money to his Com- t 

panion for his proportion. But if they cannot agree 1 
7 upon a Diviſion, or upon the Price, ir ought to | 
C. 3.37. 1. be expoſed to Sale. Or if a Diviſion may be 


ꝶ6— FT TIAY MATS” 


„ 


7D. 10, 3. made, (as of Land, c.) the greater ſhare may 7 
22.3. be charged with a Service to the other; as with 1 1 
vc. 3. 36. paſſage to fetch Water from it and the like. How. t 

14. ever every ſhare muſt ſtand as a Warranty to the E 

Title of the other ſhares of courſe without ſpecial 4 


Agreement; and if the Title of any part is evidel 
or recovered, they muſt come to a new Diviſion, 
or make recompence for the Loſfſs. 

. 10.2.5. As to the * Evidences and Titles belonging to an 

© VEffate in Common, the Judge may order them to 

be left with him that hath the belt. part, and that 

the others ſhall have authentick Copies, and a 

Covenant from him to produce the original when 

there is occafion for it. If all have equal Intereſt, 

and they cannot agree who ſhall have the euſtody 

of the Writings, the Controverſy may be decided 

by lot, or a Friend may be choſen by the majority 

of Votes, or nominated by the Judge to have the 
cuſtody of them. EA . 

4. Fudicium Finium Regundorum, will create an 
Obligation alfo without the conſent of the Pat- 
ties, where ſeveral Proprietors have their Eſtates ' 

ſo joined and ſituated, that each Perſcn is forced 

* D. 10. 1. to keep within his own bounds. *. Great care 

4. 10. -,gught to be taken of the Boundaries of Lands in 
open Fields. For in Buildings thete is either a 

Wall belonging to one Neighbour- only, of 

common to both, Which makes a viſible diſtin. 


#.4 


_ Eion. 3 
I, 3-28.59, 5. © Aditzo Hereditatis, by which the Heir ac- 
cepting of the Inheritance is ſome way obliged to 
F © the Legataries by Will, tho' he never made any 
DN -Cbiitratt with them. But as to his Obligati- 
1 or to the Creditors of the Deceaſed, bar 18 
the 
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the ; Contra of the Deceaſed 'transferr'd upon 3 


„ e . e ot 
6. Solut io Indebiti, when by miſtake one is paid * I, 3. ab. C. 
a Debt which was not due to him. Here he is s 
bound to reſtitution, not from any real Contract or 
Agreement, but by à ſuppoſed or implied Con- 
tract, and as much as if he had actually borrow- 
ed the Money. For it hath great affinity with a 
Matuum. | 1324 4.0 - 30810 
Two things are required to create this Obliga- 
tion. Eirft; The Money FE muſt; not be due. 
Secondly, The Money mult be paid by miſtake, 
either of the Fact, or of the Law; for ignorance 
of either is ſufficient in this caſe. 


[Vide Antea. Lib. 1. Of a Humane Act.] 


- If Money not due is knowingly paid, it does 
amount to a Gift. If it was paid under a doubt 
it may be recall'd; ſince Doubt and Error are 
equally favourable. | 

This may be extended to all caſes where one 
hath the Goods of another without Title to them, 
as when the Goods of another are loſt and found, 
he that finds is oblig'd to return them to- the true 
Owner. So that this Obligation may happen 
where the Goods come to a Mans poſſeſ- 
ſion by chance, as well as when they are taken 
from him by ſome voluntary act. Where a pay- 
ment is unlawful, it may be unlawful only; on D. 12. f. f. 
the part of the Perſon paying, or on the part of 
the Receiver, or on the part of the Perſon paying 
and the Receiver. If the fact is unlawful only D. 12. 3. 1. 
on the part of him that pays, he that receives ſhall f 2 3· C 
not regularly be forced to return it; as when one * 
makes a. preſent to a vertuous Woman with a de, 
:lign to debauch her. If on the part of the Recerver 
tho the Gift or Payment is made, it may be recall'd, 
as when Money is gotten by Threats or * 
wo "ml 


i 
_ * * ? # * 
I * . : 

* - * C 


| a2 Nav Inſtitute of the ; 


r ——— : 


k TIS"; WE. a "- 
0 * ; #4 N * * E * x 2 — A 
” y * - 4 v SY _— * 
4 s 


D. 12. 5. 3. I the anlawfulnels was both on the-part of the 
| Perſon paying and the Receiver, it ought not to 

> ©: -> be tetumd; as when a Woman bargains with a 
Mat, tat for a Tum of Money ke ſhall have the 
ule of her Body, or when à Judge is bribed. It 
meters not whether the Condition is executed or 
nd, fer the payment cannot be recovered. 
F. By Azredems Obligations may ariſe without 


conſent of Parties. Now fortuitous Caſes come 


ſometimes by the faQ-of one Party only, as b 
Thieves and Robbetrs ; | ſomerimes by ee 
ure bf Nature where no Party is concernid, as 
From Lightnings, foundations, Tempeſts, or from 
an event partly from the order of Nature, and 
rtly from the fact of Man; as from Fire 
indled by negligence. The fact of Man being 
conſider d more generally, it includes thoſe /e uents 
Which not only happen d by the daultwor guilt of 

Man, (vhich are to beidefcribed hereafter) but thoſe 

P. 47. 2. events which came to paſs wirbout his aſſiſtance; 
43-4 That only is the ſubject of this place. For he 
that finds any thing loſt, is bound as it were by 
Contract to enquire out che Owner, and to return 

it rochim. | D F mti 760, © 

peak. 22. 1, 2, 3. Exod. 23. . 


l do not reckon hidden Treaſures (which are diſco- 
ver id) amongſt the things which are loſt and found. 
II Goods are thrown over board in a Storm to 
| lighten a Ship, he that was the Owner of the 
D. 14. 2. I. Gos muſt be recompence 
pution of thoſe that are left; for he thre out for 
p. 14 4. the general ſafety. So if Proviſions fail in a 
2.2. Woyage, if any one hath à private reſerve, he 
» D. 14. Aught to bring it in common. If a Ship is re- 
2. 3. Uestned from Pirates, /all that are concern d in the 
Cargoe muſt contribute to che Price of it; but if 


5M E 


che Pirares had boarded the Ship, and * 
Tt on 


ed by a general contri- 


is ſaved from Shipwreck by unloading the Veſſel 
muſt be eſtimated according to the value of it, not 
according to its tos ght or burthen. So Jewels, © D. 14. 2. 
Pearls, Rings, and the Cloths on each Man's 2 2. ; 
back muſt reckon'd according to their va- 
lue, and the Proprietors muſt contribute a fourth, 
a fifth, c. in proportion with the reſt of the 
Crew, who had weightier Goods: For it is the 
value not the weight rhat creares the care and con- 
cern. If the Main-Maſt is cut down to ſave the 4D.14.2 3. 
Ship in danger, there ought to be a reparation 
from the Goods with which ſhe was laden. But * D.14.2.7. 
if the Ship is loft, each Man may retain what he | 
can ave and there ought not to be any Contri- 
bution. for Goods loſt, or any diviſion of thoſe 
Goods which are preſerved in that manner. No, c p. 14. 2.4. 
not if ſome Goods were preſerved in the Long- 
Boat; fox a contribution is for thoſe Goods which 
were thrown over board, and which faved the 
Ship it ſelf. If the Goods of one Merchant are“ D. 14. 2; 
caſt over to eaſe the Ship's burthen, and after- 4 1- 
wards the Ship is caſt away in another place, and 
ſome of the Goods are recover'd by the Divers, 
thoſe muſt be divided to make amends for the 
Goods thrown over board; for the caſting them 
away conduced to the recovery of theſe Goods, m* 
becauſe by that means they were brought to ſuch a 
place where they might be recovered. 

8. Frauds may alſo create Obligations where there 
is no direct Agreement. For it Debtors paſs away 
their Goods or Eſtates to defraud Creditors, he 
that receives them ſhall be forced to return them 
to the Creditors. * And all Gifts, feigned Bar. p. 42. 8 
115 and Sales, fraudulent Acquittances, and all 1. 1.2. 
Acts tending to that purpoſe ſhall be void. Burt: p. 42. 8. 

2 what 25. 1. 
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what a Father gives in Portion with a Daughter 

is to be excepred, if the Husband was ignorant of 

the Fraud; becauſe he receiv'd what he ought to 

K D. 42. 8. receive. For if a payment is made to one Cre. 
6. 6. & 7. gitor of his whole Debt, who knew the low con- 
dicion of his Debror, and there remains nothing to 

pay others, this is not fraudulent, the reſt of the 
Creditors may blame themſelves for not being 

1D, 42. 8. more vigilant. * Bur if the Goods of the Deh- 
10. 6. tor are ſeized by the Creditors by vertue of Judi. 
cial proceſs, a payment to one Creditor is void; 

or if the pay ment is made after a Debtor abſconds, 

ir ſhall be return'd and divided equally amongſt | 

the reſt of the Creditors, for the Debtor ſeems 7 

by abſconding to have left his Eſtate equally a- 0 
01 

L 


mongſt them. 
Theſe Frauds were very common amongſt the Romans, be- 
” I, 3. 16. cavie they * Contrafted often without Writing; and even a 
P. 20.1.4. * Mortgage e uld be made by verbal Agreement. 


In France all Agreements and ins which exceed the va. 4 
lue of 100 Livers, ought to be in Writing, and Mortgages ! 
are not gocd unleſs paſſed before a Notary, or before a Judge Cl 
Loix Civiles, 2 Toh. Tit. 10. vide Lat. 12. dc la Sect. 1. des Cons | 
ventiones, Which Method makes Forgery almoſt impraQticable. b 
In the conveyance of Lands ſome ſuch Method is obſerved in 
Holland. Groenw. de Legibus Abrag. Inſtit. Tit. 23. So by the 5 
Laws of England an Alienation of Land muſt be in Writing, | 
unleſs Copy hold or Cuſtomary Eſtares, and all Contracts for the m 
ſale of Gods at 10 l. or upwards muſt be by Note in Writing, 2 


except the Buyer 'receiv-s part of them, or gives ſomething in 
& <carneſt. 29 Car. 2.cap.3e) - p 


. — 8 
2 9 « 7 9 
1 4 if 8 F ys N 
. 8 WS a 2 
* 3 * 
+ +©.* 


we * 4B >.> 


Imperial or Civil Law. 


_—_ K * 8 8 


a 


= 


+ 


CHAP. VII. 


of Obligations ariſing from Private and 
Proper Treſpaſſes and Offences, and 
therein of Theft, Robbery, Damage 


— 


and Injury. 


N Contracts Men are preſumed. to enter wil- 
lingly into an Obligation, and to bind them, 
ſelves; but by the Commiſſion of Treſpaſſes and 
Offences the Law obliges them whether they will 
or no. 

* Deliflum, a Crime is an Act committed againſt D. $0.16. 
Law, and puniſhable by it. Tho? I ſay an Act 131. 1. 
committed, yet * omiſſions are alſo included. Ab D. 48. 9. 
© mere intent ion is not an Ad, neither doth it hurt 2. 
civil Society. 3 

A Crime may be committed by De/ign or Neglect; 
but when it is by neglect, the puniſhment ought 
not to be © ſevere. It may be committed by giving * P. 48. 19. 
* diredions, and by * commanding another to com- 3  _ 
mit it, if the event does follow. Alfo by affiſtance | = 48.19. 
* before the Fact committed. in the commiſſion ? P. 50. 16. 
of it, and i after the Fact is committed, by re. 53. 1. 
ceiving and concealing the Criminal. When you * P. 47. 2. 


att by command of a Superiour, as a Judge, Cc. 35%, 2.8 
you ought not to be excuſed, unleſs it was doubt. 0 Res 


ful whether the Act was juſt or unjuſt, and when ip.47.16, 
the Crime is of an inferiour Nature; for where 1. & 2. 

the Magiſtrate commands things manifeſtly unjuſt . ʒo. 1. 
or illegal, you ought to diſobey. A meer 45. . 
probation of the Crime after the Commiſſion does 1 5. f. 2.13. 
not make the Perſon guilty, but an * 1 = P. 30. 13. 
attended with Fact is equal to a command. 152. 2. 


Q 2 " Infants 
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* D. 48. 8. Infants or thoſe thar walk in their Sleep, or 


12. . Madmen, cannot be guilty of an Offence, for they 
ied have no defign. BY: as to Infants, Examina. 


5 ought . made 5 their Jana , and 
|  Diſcrerionz for then if they. appear to be neay 
9 P. 47. 10. Puberty they may be Pan d. P ne are ſo 
3.1. far excuſed, that if Madneſs comes upon them 
PD, 1, 18.? after the Commiſhon of the Crime, they ought 
34+ nor ro ſuffer, except perhaps in Treaſon and Par- 
"I ricide, or ſome very enormous Crime. This can- 
not extend to Men Drunk or in a Paſfion; for 
their Acts are voluntary, and they themſelves are 
. 48. 19. the cauſe of their own Misfortunes. But in“ ſome 
11. 2. Taſes if the circumſtances of the Fact allow it, 3 
milder puniſhment may be inflicted, 
All Crimes are either Capita! or Not Capital, 
4.18.2. Capital, whole puniſhment is either corporal by 
Ioſs of Life, Liberty, or of the Rights of a Citi- 
Zen by perpetual Baniſhment. _ | 
Not Capital, where the puniſhment is either cot. 
poral or 3 but it muſt nat be ſuch a 
corporal Punithment as inflits loſs of Life or 
Liberry by perpetual Impriſonment, or the loſs 
of the Rights of a Subject by perpetual Baniſh- 
ment. Crimes are alſo divided into, 
cn. 47.1.3. Ordinary and Extraordinary. Ordinary, which 
L 4. 4. 10. are puniſhed by a certain Law, and a certain fe- 
nmalcy, as Treaſon, Homicide, Adultery, Cc. Ex. 
traordinary, where the puniſhment is arbitrary and 
mutable according to the Circumſtances of the 
Fact and Quality of the Perſon. 
fn 43.16. . 3 f 
6. 3. cult to be proved. Thoſe are Notarious which 
' are fo maniteſt that the Criminal cannot deny 
them, as when they are committed: before the 
Judge in Court, or publickly before the People. 
They are Publick or Private, g 
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Crimes ate alſo * Notorious or Occult and diffi- | 
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the Death of the Criminal, or Corporal Runiſh- 
ment, or by Fine payable to the Exchequer. 
Private,” which directly hurts a private Perſon, 
and is purſued by private Action at the ſuir of the 
Party which ſufter'd by ir. For from ſuch an AR 
an Obligation ariſes from the Party offending to 
make him amends. © In Private Crimes there was 
ordinarily a Civil Proſecution only, where the 
Party ſued for his own advantage, either for Reſti- 
tution of the thing ir ſelf, or for Damages in Mo- 
ney. Tho! Extraordinarily there might be a Cri- 
minal Proſecution for a private Crime, and the 
Puniſhment might be either Corporal or Pecunia- 
y; but the Party guilty is ſubjeCt to one Proceſs 
only, and was ſafe from the other when the EleCti- 
on was determined. Where the Offence is of a 
Publick Nature, it is properly call'd a Cine; 
when it is Private, it may more properly be 
call'd Delidlum or Malęſcium, a Trel; 4.5 or an 
Offence. | 
e Canon Law and almoſt general Cuſtom makes all Of- 
fences to be of a public Nature; ſo that in Practice the Diſtin- 
ction of Offences into Publick and Private is of little uſe. Groemy. 
in Lib, 47. Dig. Tit. 1. But 1 will follow the ſtrict Notion, and 
in this Chapter treat of proper and improper private Offences, 
which ate put as Examples, and not as an exact Diviſion of pri- 
vate Offences or Treſpaſſes; and afterwards I will take occation 
to ſubjoyn a deſcription of publick Crimes. ] 


Private Offences or Treſpaſſes are either de- 
Aa, or quaſi delifa, i. e. Proper. or Improper 

ENCES... | | | | 
The Proper private Offences are Theft, Robbery, 
Damage and Injury. 8 | 
| Q 3 1." Theft 
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| 14 1.1. 1. Theft is a Fraudulent taking of the thing it | D 
ſelſ, or the uſe. of it, or the poſſeſſion, for lucre bi 

ſake. I ſhall particularly examine this -Defini- 
tion. | | 1 tibi 0 1154 T 
*D. 47.2. By taking (Contreclat io) ie appears that an in T 

36. tentiaꝝ to ſteal is not Theft, 0 ie 
LOtcherwiſe by the canon Law, c. 12. cauſ. 23 7. 4) 441 | | . 
nor a bare Counſel or Advice. It appeats alſo that G 
a Man may be guilty of this Offence withont r 
taking the thing away with him; for if one comes 1 
| with an intent ro ſteal, and being ſurpriz'd in the & 

p. 47. 2. Fact, throws away what he defign'd to carry off, 

7. 2. he is guilty. Let it is requiſite that the thin 

b. 41. 2, hould be * removed out of its place before the a y 

3-18, can be calFd a Theft; becaufe otherwiſe the pot: 
ſeſſion remains ſtill with the true Proprietor. t 
It muſt be fraudulent, i. e. without the conſent 0 


of the Proprietor, and done przvately to diſtinguiſh 

it from Rapine, which is attended always with f 
Violence. It muſt alſo be tranſacted with an ill ( 

deſign; for the liberty which Friends ufually take \ 

amongſt one another in the common uſe of their | 

Goods without particular leave and licence, is not 

to be accounted Theft; there was no ill defign, and 

I. 4. 1. . à conſent was preſum d. If a Man * thizks that 
he has the conſent of the Proprietor, the honeſt 

p. 17. 2. intention excuſes. So if a Partner takes away 
31. the whole thing in Partnerſhip to himſelf, becauſe 
5 he hath a right to a part, he cannot be ſald to 
ſteal the other part, and to act without the con- 

O. 47. 2, ſent of the Proprietor. © When a Man takes a. 
43. 53. G way the Goods of a deceaſed Perſon before an 
68. Heir bas declared his acceptance, Cc. and enter d 
upon them, it is no Theft; for as yet there is no 
Proprietor or Poſſeſſor to give conſent” or de- 

ny It. | 8 5 2 CE 
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"Of the thing it ſelf. | This ſhews that it muſt 
be movable, for incorporeal and * immovable D. 47- 2. 
things cannot be ſtollen; but to take away the 35,7 
—_ Gravel; or Fruits from the Ground is De 
Theft. W 


[ By the Laws of England Corn or Graſs ſtanding of the 
- Ground, or Apples, or any other Fruit upon the Trees, or 
Wood growing cannoc be ſtollen; but if the Owner cut the 
Corn or Graſ:, or gather the Fruits, or cut the Wo:d, then 
Theft may be committed of them. Sv it is of a Bux with Char- 
ters concerning the Title of Lands; tho*. the Ecx is of greac 
value, yet they cannot be ſtollen, becauſe the Box and Charters 
concern the realty. 3 Iaſtit. 109. ] 
From another Perſon.] For no one can ſteal * D. 47. 2. 
what belongs to himſelt, 7 5 | 43- 4+ 
Or the uſe of it.] For if one * uſes à thing o-. 4. 1.7. 
therwite than was allow'd or granted, he is guilty 
of Theft. | 
Or the meer Poſſeſſion.) As when the Debtor 
fraudulently takes away what he pawn to his 
Creditor, or when a Man deceittully takes a- 
way. the thing lent without the knowledge of the 


Perſon to whom it was lent, Cc. 


The diverting the uſe and poſſeſſwn by interpretation was 
made Theft I the Romans, by reaſon that Theft it ſelf 
was very mildly puniſhed. In England, and in our Neighbour- 
ing Nations there lies only a Civil Action of Damages for the 
miſuſe. Greenw.de Legibus Abrogat. in Inſlit. Lib. 4. Tit. 2. S. 1. 
But if any Perſon amongſt us ſteals any G:ods, Which by Agree- 
ment he was to uſe, as in the taking of Lodgings, Oc. ſuch 
ſtealing is Felony. 3 & 4 V. & M. Car. 9. 


It is added in the Definition of Theft that it 
muſt be for the ſake of Lucre, Whereto:e it it is a 
fraudulent medling, or taking only to 777.cre or | 
damage the Goods, it is a Treſpaſs and an Oitence + P. 43. 2. 
of another Nature. 77 1 53˙ 
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in England the taking away of Dogs, Cats, Birds, Monkies, 

Ab Bears, Cc. is not Theft) for they are ſuppoſed to be of li 

tle or no value, and then the raking is not for Lucre. 3 Inſtit. 10g, 

Under this Head enquiry is uſually made of one in danger 

of Starving,” who knows no method of relieving his Wants, 

either by borrowing, by labour, by begging, by complzining 
to the Magiſtrate, oy whether in this caſe by taking Victu 

from his Neighbour he is guilty of Theft. Some hold that it 

is Theft, and done for Lucre, and that the N ought 

to be mitigated or pardoned. © Others deny it to be Theft, for 

- rhar diſtin& Properties were inſtitured under a limitation to 

- 8 ceaſe when any one was in danger of Starving, by reaſon of 

that inſtitucion ; for no Man has Power to enter into Contract 

to deſtroy himſelf. Bur then he ought to contrive it ſo as not 


D. 47-2. Perſon that finds to give publick notice. 
43 J- CC. ＋ wy, in 0 g 2 P > wit ns > N 


[As at this day it is cuſtomary to do it by the Cryer.) 
-— _ - h EN” of 


to take from one that is in as bad condition; and reſtitution an 
ought to be made when the indigent Perſon is capable of it. th 
n England when Men are reduced to extream Neceſſity, The 
Juſtices of the Peace will order the Overſeer of the Poor of w 
the Pariſh where they dwell, to give them a Weekly allowance, fe 
dy a Tax upon every Inhabitant. 43 Eliz. cap. a.] re 
p. 47.2-24 Theft is either * Manifeſt or not Manifeſt. 2 
1 145 A Theft is where the Thief is ſeen in the . 
'+ 4:3" very commiſſion of the Theft, or taken in the p 
very act, or near the place where it was commit- 10 
ted, before he brings it to the place which he de- f 
fien'd' on that day. If he is only ſeen, an Out- cry Y 
N muſt be made, and then he is properly ſaid to be [ 
zaken in the fat. y 
Not Manifeſt, is when the Thief is not taken or 
ſeen in the act with an Out- cry, but is diſcover d 
after he has brought the thing ſtollen to the place 
* J. 4. r. 11. deſign d. He that aſſiſted and directed with his 
Counſel, is guilty of this ſort of Theft, but ſome- 
times not ſo ſeverely puniſhed as the Principal ; 
TD. 47. 2. eſpecially if he gave only bare Advice. By a /pc+ 1 
36. cial Law he is guilty of ot Manifeſt Theft, who | 
„ P. 47.2, * conceals the Thief or thing ſtollen. Therefore X 
48.1. if any thing is found, it will be prudent in the | 
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of che loſs and finding; not, that ſuch notice can 

aon Title, but it may free the Finder ftom ſuſ- 
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icion that he defigt'd to conceal it. Neither + D. 47. 2: 
can the finder claim any reward, unleſs there hath 43: 9- 
been a particular propoſal of a reward for the find- 

ing of it. | . e Her 

Y The, Plaintiff in the Action for manife Theft . 1 .. 1. f. 
does recover four times the value of the thing | 
tollen to his own uſe, = - 0 c 


{See Exodus 22.] 


2 


and for Theft not maniſeſt twice the value, beſides 
the recovery of the thing ſtollen from any Perſon 
whatſoever. That the thing ſtollen ſhould be for- 
feired to the Exchequer, hath no foundation in 
reaſon. - Therefore both rheſe ſeveral Proſecutions 
are given to him who ſuffers by the loſs, tho" he 
was not the Proprietor of it. Thus a Taylor . 4. 1.13, 
may recover four-fold for a Garment ſtollen out 14, 15g. 
of his Shop; for he muſt make ſatisfaction over | 
to the true Owner. But ſuppoſe the thing was P. 47. 2. 
ſtollen by many Perſons, becauſe one Man could 21. g. 
not take it away, ſhall all of them pay four-fold? 
It is adjudged that the payment of four times the 
value once is ſufficient, tho? all are liable to be 
2 by 2 Criminal Proſecution; for ro one 

erſon could ſteal. ir, nor all could not ſteal a par- 
ticular ſhare, becauſe the thing ſtollen was one and 
undivideen. „ , gh gn 


[lt is alſo to be 6bſerv'd that for manifeſt Theft the puniſh- 
ment was not always the ſame amongſt the Romans. Some- 
times ix was pecuniary. or whipping, putting out the Eyes, Cute 
ting off a Member, and ſometimes Death. Alex. ab Alex. G. 
gen. dier. The Law of che Twelve Tables gave a liberty to 
kill Thieves in the Night- time, and alſo Thieves in the Day if 
they defended themſelves with Arms. Gelb Lib, 1 I. c. 18, Sce 
Exod. 22. But the Prætor afterwards made it a forfeiture of 
four-fold the value only ; and for Theft Not manifeſt ſuffered the 
puniſhment of twice the value only, to continue as it _ * 1 
| | a 
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fore. Gell. Lib. 1 1. cap. 8. or 18. But ſince Trade and Com- 
merce, and ape diy Luxury have encreaſed in the World, 
theſe old Laus of Civil Proſecutions have not been thought 
ſufficient to reſtrain the audaciouſneſs of deſperare Men, and 
therefore Criminal Accuſations have been made uſe of, and the 
diſtinction between manifeſt Theft and not manifeſt is grown out 
of uſe almoſt in all Countries. Groenw. de Legibus Abrog. in Lib, 
47. Dig. Tit. 2. I. 2. | | | 

| r Nov. 134. © Fuſtinian appointed Fines or Baniſhment, or the like Puniſh. 

J cap. 13. ments, but not the cutting off of any Member, becaufe man 

= Thefts were committed out of Idleneſs or Want; and he wou 
3 not incapacitate them afterwards to get their livelihood by 
4 | working. But the Emperors after him appointed more ſevere 
Puniſhments, viz. for the firſt rime Whipping, the ſecond Stig- 
marizing on the Back, or cutting off a Member, the third time 
Hanging; not but that this method was alter'd many times up- 
on occaſion, and ſometimes Death was the Puniſhment for the 
firſt Crime if it was above the value of Five Crowns, and the 
Circumſtances of the fact required it. Sometimes alſo the 
Puni ſnment might be wholly forgiven if the Theft was com- 
mitted out of mere neceſſity as ahovemention d. If a Criminal 
does undergoe a Corporal Putiiſhment, as Whipping, Cr. 
Thoſe that are damnified may notwithſtanding have a Civil 
Action againſt him for Refticurion or Damages. Vide Vinnii 

Com. bic in S. 8. Tit. de furtis. | h 
Some contend that the Roman Law is very juſt, and that 


rtion to the Crime. For what a wide difference is there 

rween the Goods of a Man and his Life. Beſides, publick 

Work-houſes would be more effectual to fuppreſs the Crime than 

taking away that Life , which perhaps is a burthen ro him that 

hath it. Upon ſuch conſiderations . 6 Law of Moſes inflicted 

only a pecuniary Puniſhment for ſimple Theft, as Exod. 22. to 
which no Man oughr to add or diminiſh. 

But ir is replied that we are not obliged by the Laws of Af. 
ſes, which are 2 or Political; for the puniſhment of 
Theft is of that Nature, tho' the prohibition of it is part of the 
Moral Law. And that a proportionable Puniſhment is not ab- 
ſolutely to be conſider d, with reſpect to the matter of the 
Crime; but that the main conſideration ought to be how the 
publick Peace and Quiet may be preſerved ; and that Legiſlators 
have power to encreaſe or leſſen the Puniſhmen for that end and 
.purpoſe. by fe e 0p! | 

*C.3.15.1, It matters not in what © Province the Theft was 
committed, for the Criminal may be puniſhed iu 
the Province or Country where he was appre: 
hended. In 


CY 


Death is too ſevere a Puniſhment for Theft, becauſe it bares no 
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Imperial or Civil Law. 2 

In England a Jury can enquire of nothing regular'y but 
* ariſeth within the Body of the County for which they are 
return d, therefore if there is an Indictment for a Crime com · 
mitted in one County, and it appears upon Evidence to have ben 
committed in another, the Defendant be acquitted upon that 
Indictment. Hales Pl. of the Crown. tit. Indict ments. 


Ika Son takes fraudulently from his Father, “ 1. la. 
it is Theft; but a Criminal Proſecution is not al- 

low'd, becauſe they have ſome intereſt in the 

Goods, and the Father hath the power of a private 
Conettion. _ Bo Y | 


[The Roman Law extends this Impunity to ” all Domeſticks, "D. 48.19. 
but that is condemn'd by comriry practice; for a Domeſtich *** *+ 
except the Son, in France and Holland is now more ſeverely pu- 
niſhed, becauſe they have greater opportunities of ſtealiog, and 
are guilty of à breach of Truſt. Vinnii Com. S. 12. hic in _Inftit. 

Groenw. de Legibus Abrog. in Lib. 4. Tit. 1. $. 12. 5 
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The Perſon committing the Theft ſome: P. 48. 19. 
times aggravares the Crime, ſometimes the Thing 16. 
ſtollen; for the ſtealing of things“ conſecta- D. 48.13. 
ted to God, or of the publick Money, or the = 0 
*ſpiriting away and ſtealing of Men and Children 4. 5 ro 
(cal'd Plagium) is puniſhed with Death. Abl. P. 48.15. 
gei, the drivers away of ten Sheep at one time, . 
tive Hogs, one Horſe, or Ox, c. out of the Fields, P- 47.14. 
Herd or Inns; © Ba/nearir, the Stealers of the 5; 4b. 1 
Cloths of Perſons while they are Bathing, and 16. 7. 88 
* Saccularii, Cut Purſes, c. are more ſcverely D. 47.17. 
puniſhed than ordinarily, becauſe of the difficul- 4 
ties which Men lie under to defend their Goods % 3 
in ſuch inſtances, and of the great opportunities © p. 47.11. 
which ſuch Thieves have of eſcaping in a Crowd. 7- 

The Time of committing the Theft may alſo en P:47-18-2 
creaſe the puniſhmenr, as when the Crime is com- 
mitted in the xight by Thieves (call d? Drreffarm) . id. 
lurking in Houſes for that purpoſe. Here is a great op- 
portunity of committing the Theft, and it bringeth 
a greater Terror with it byreaſon of the darkneſs. 

l [ Exodus 22. 2.] 200 | 80 
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So the manner of it ought to de tonfider'd, as 
*D.47. 18. When Thieves enter with Ane and break open 5 
* 1. & 2- Locks and Doors, or dig through Walls, cr. 4 


In France. Spain and Holland a diſtinction is made berween 
ſimple and qualified Theft. Simple Theft is puniſhed with 
Whipping or Stigmatizing. Qualified Theft (ſuch as is at- 
rended with force) is puniſhed with Hanging. In Germay 
Simple, Theft without Force or | Houſe-breaking, is puniſhed 
wich Death if the value is above Five Crowns. And ſo in other 
Countries Simple Theft is puniſhed with Death if it is of a great 
value. Matth. de Criminib. Tit. 1. cap. 3. numb. 1, 2, 35 4+ 

In Sweden the puniſhment of Stealing, inſtead of Death, is a 
kind of perpetual Slavery, the guilty Party being condemn d 

1 work all his Life for the King in making Fortifications or o- 
ther Drudgery, and always has a Collar of Iron about his Neck, 
with a Bow coming over his Head, to which a Bell is faſten'd, 
chat rings as he goes along, Account of Sweden, Ca. 3. | 

In England we diſtinguiſh between ſimple and mix? Larceny, 

. Iſt. Simple Larceny is of Two kinds, Grand Larceny of the 
value of Twelve Pence, which if not committed ſecretly from 
the Perſon, nor by putting in fear, the Clergy is allow'd. Petit 
Larceny, where the value is under Twelve Pence; the puniſh 

ment is Whipping, or other Corporal puniſhment, and forfei- 

ture of Goods, but not of Lands. 2dly, Mixt or Complicated 
Larceny is Robbery, a violent taking from the Perſon Money or 
Goods to any value, and putting him in fear. The puniſtiment 
is Death, and forfeiture of all his Eſtate. So if chere is a 
Grand Larceny from the Perſon (clam & ſecret?) by picki 
the Pocket or Purſe to the value of Twelve Pence, it is Deat 
without Clergy and Forfeiture, c. Larceny from the Houſe of \ 

A Man in the day time or night, though the Houſe is not 
broke open to the value of Five Shillings, (tho! no Perfon pre- 

ſent in the Houſe, and put in fear) deprives of the benefit of 

the Clergy. But if it is an entry by night with deſign to fleal, 
it is Burglary, and che puniſnment is Death without regard 
to the value. Hales Pl. of the Crown, Tit. Larceny, Cc. 10 (5 
11 . 3. cap. 23. £ Fr . 
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J. 4. 2. pr. 2. ® Rapina (Robbery) was a private Offence 
. committed. by taking. away a movable Thing with 

© ll deſign for Lucre ſake, but by force and violence. 
Thoſe who ſteal clandeſtinely ſhew a fear and re- 

verence {or the Law, but theſe bid defiance to it. 

It is diſtinguiſhed from Theft, becauſe it is * 
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ded with open Violence, whereas Theft is commit: | 
ted privately.” L | 


ux in a Seeler of that which 1 call'd qualified Theft. 


Tfir is of a thing immorable, it is more properly 

fad to be Invaſion. It muſt be with ill deſign, * C. 8.4. 7, 
for Force and Violence only does not denominate 47. 8. 
jr to be Rapine; for there may be a /awful” * 


force, 9" : 
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They that are gui of Robbexy ate either (Ef. D. . 


fraclor et) Houſe- breakers, or ( Latrones and Grafe 
ſatores) thoſe that rob upon the Highway; or Pi. 
rates, thoſe that rob upon the Sea, or (Expi/# - 
tores) thoſe that attack Paſſengers in the dark and 
ſtrip them of their Cloths; and generally all o- 
thers that take Goods away by force ( tho? they 
do not break open Houſes, or take it on the High- 
way or the Seas) are guilty of Rapine. | 

There muſt be a 1ak77g away; it is not ſuffici- 
ent that a Man is put in fear only, and then de- D. 4. 2. 
livers. his Goods of his own accord. 14. 12. 


[This diſtinction is look'r upon to be nice and ſubgle.) 


A Man muſt ® not take away by force what »I. 4. 2. x 
he believes to be his own (tho' heretofore this was 
excuſable) leſt ſuch pretences ſhould give a colour 
to Robbers for their plundering z neither ought 
any one to enter into Lands by force, to which he 
thinks that he hath a Right and Title; for this 
liberty would tend to the diſturbance of the Pub- 
lick quiet, if Men were allowed to be Judges in 
their own cauſes. 


. [A Forfeiture did attend ſuch proceedings, but it is out of 


_ The * puniſhment of Robbery is ſeverer than that " 7, 4. 247. 
of Thefc, tho the thing taken is of a ſmall valye; | 
? 1 x = | k . or 
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238 
— — ͤ . — renner IIIT—, 
for the audaciouſneſs of the fact, not the value of 
the thing, is to be conſider d. Beſides the common 
proſecution for Theft, recovery may be within the 
year of thrice the value with the Goods themſelves, 
After the year the Goods or the value may be re. 
covered, whether the Criminal was taken in the 
fad or not. They may alſo be puniſhed criminal. 
ly as it is an Offence againft the Publick, and 
pProſecuted crimmally, extra ordinen, according to 
D. 47-18. the circumſtances of the fact. The * Effrattores 
1. C la. and Expilatores may be condemned to Work- 


„ owes te fot im” 


e — — — — — 
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houſes. Houſe-breakers by night (after they have att 
ſuffered: the BMinado or Cudgelling) were uſual- D l 
? D. 48.19. Iy condemned to the Mines. Highway-Men, (if b 
18. 10. they have been often guilty and go armed) may 1. 
* D. 48.19. be puniſhed with Death, * and hung up in Chains n 
18. 13. where they committed a Murther, or thrown to * 
the wild Beaſts. The ſame puniſhment alſo might | 
be inflicted on notorious Pirate. 
Thoſe that rob, or violently take away any 
P. 47- 9. thing while a Houſe is on * Fire, or upon a Ship- 
. wrack, Cc. forfeit fourfold within a year; becauſe G 
the Thieves in theſe caſes are the greater Villains, th 
as the caſe of ſuch Perſons is ſo much the more — 
mmiſerable. | th 
[The Proſecution for this Crime of Robbery, which is given ur 
to private Perſons, has been long out of uſe, For no the 
Proſecution is only Criminally, and if the Fact is enormous, it to 
is every where puniſhed with Death ; if not enormous, accord- 
ing to the diſcretion of the Judge. Groenw. de Legibus Abrog. ml V 
bie & in $. 8. Inſt. de Pub. Jud. In England, immediately up- tl 


on Robberies committed in the day-time, freſh Suit of Hue 
and Cry ſhall be made from Town to Town, and from Count 

to County. Here if the Country cannot bring forth the Of. 
fender, the People of the Hundred where the Robberies were 
committed, ſhall be anſwerable for the Robberies there done, 
and for the Damages, at the ſuit of the Party robbed in a pri- 


vate Action 13 Edw. 1. cap. t, 2. & 27 Eliz. c. 13. Vide the 1 
Puniſhment of Robbery before, Of Theft. k 
In Sicilly and Naples the Neighbourhood is fined for private k 


Robberies, e. if they cannot produce the Malefactors. Joan. 
& Arnono Different 13. III. Damage 
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III. Damage or Injury in general is every © Di. D. 35.2.3 
minution of a Man's Goods. Here Theft and Ra- | 
pine or Robbery are included. But Damage in 
this place is to be taken more ſtrictly, for every 
injurious Damage to the Goods of another without 
any advantage to the Perſon that damniſies them, 
Hence it is diſtinguiſhed from Theft and Rapine, 
becauſe it is not for Lucre; and thus it is diſtin- 
guiſhed from Injury eſpecially fo call'd, which is 
not a damage to our Goods, but to the Credit and 
Reputation. Damage is then to be taken for all 
acts done by Deceit or Neglect (from which the 
Damage which we ſuffer by Law is excluded) for 
which an Action was invented for recompence 
by the Plebiſcite, or Law of Aguilius the Tri- 
bune. | 
2 this Plebiſcite there are extant two Bran- 
ES. 
1. The * Firft Branch gives a recompence againſ * 7. 4. 3-27. 
one that either wittingly or negligently kills the 1. 
Bondman of another (for a Freeman cannot be eſti- 
mated, but his Death is vindicated purſuant to the 
Cornelian Law de Sicariis, &c.) or againſt one 
that kills another Man's Cartel which are in his 
cuſtody, and are feeding in Herds or Flocks; ſo 
that wild Beaſts or Dogs are not comprehended 
under this part of the Law. 
The Damage muſt be confider'd here according 
to what value the Bondman or Cattel deſtroyed 
were worth at any time within the year before 5. 9. 
the Wound, tho' they were blind or lame at the 
time of the Damage. 


[This is out of uſe.  Groenw, de Legibus Abrog. Inſtit. bic] 


This Action therefore is penal, becauſe it gives 
more than the real value, not only with regard to 
the worth of the thing deſtroyed, but by interpre- 
tation to all conſequential Damage. I do not 
2 2 : | . 
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maean that a regard ſhall be had to Affection or a MW = 
7. 10. particular Humour. Thus if one of your Mules all 
or Horſes is kill'd, you may not 4 con- pu 

ſider'd for the price of that Mule or Horſe, but ſtr 

4 ought to recover more, becauſe the Ser js fc 

oken, and the reſt like him in ſhape and colour he: 

are leſs to be valued for it. Tu BUN nel 

I faid that Damage is to be taken for all Ads of 
done through Deceit, and the ſmalleſt neglett or | 

x I. 4- 3. 2. fault. Now it is not Decezt to kill in one's own Ch 
defence; for a Man makes uſe of his own natural COL 


Right when he keeps within the juſt limits of 2 *l 

felt defence; which ſome affirm to confift in a 

point, and to proceed from meer neceſſity. There- Bo 

fore if a Bondman ſhould aſſault my Life upon tha 

the Road, or an Ox endeavour to gore me, the Cor 

| killing may be juſtified if I could not otherwiſe 10g 

9 & 4. &. elcape. If the killing is by meer ? chance (as per 


when a Soldier kills a Bondman or Cattel while the 

- he is lawfully exercifing his Arms in the uſual wh 

place of training, unleſs he ſhot at em on pur- ma 

poſe; or when one is lopping the Arms of a Tree "I 

near the Road or Street, and gives notice of the *D 

ere Par danger) there is no neglect or fault une 

if the Party was doing a lawful Act. A Surgeon : 

ſhall be liable to this Action, which unski/fully lets fen 

a Bondman Blood, and forſakes the Cure, or a Phy- . 

| fician who gives improper Medicines, whereby the the 

* f. 6. & 7: Bondman dies; for wnskilfulneſs in one who ow] 

profeſſes himſelf an Artiſt, is blameable, and Jud 

P. $0.17. it is 2 * fault to meddle with ſuch matters which 725 

36. he did not underſtand. F Da 
he reaſon of this caſe may extend to any negligence or 

nc of Advocates and Prodeors.) n A U 

But care ought to be taken that what the vio- h 


lence of the Diſtemper ſhall occaſion be not im- the 


. 4.3. 8. puted to them as their fault, The 2 4 the 
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alſo of one who rides over a Bondman may be 
puniſhed by this Law, if there were others more 
ſtrong and skilful that could have managed the 
Horſe; and the Mariner who hath run his Ship a- 
head upon anothers Boat muſt anſwer for his Raſh- - 
neſs, if it _ have been prevented by the skill 
of any other Sailor. 
2. The © ſecond Branch (but originally the third *7.4. 3.13. 
Chapter) of the Plebiſcice of Aquilius gives re- | 
compence againſt thoſe, that by deceit or the ſmal- 
leſt negle@or fault occaſion any other Damage to 
the Goods of others, as by wounding another's 
Bondman or Cattel toit hout Rilling, or againſt thoſe 
that do any Damage by burning, breaking, cutting, 
corrupting, Oc. any inanimate thing, movable or 
immovable, belonging to another. The recom- 
pence ought to be to the value of the worth of 
the Bondman, Cartel, or other inanimate thing, | 
which it would yield * zhirry days before the Da- I. 4. 3.14. 
mage was offer d. 2 
The killing and wounding of wild Beaſts and 
Dogs in the poſſeſſion of another, may be brought * 5. 13. 
under this Branch. | | 
But again, if the Damage is done either in de- 
fence of Life or Goods, there is no deceit or fault 
in it. In defence of my Houſe *© I may pull, down D. 9. 3. 
the Houſe: of my Neighbour, which is on Fire, 45+ *+ 
to preſerve my own. The People aſſembled are 
Judges of this Neceſſity; for there may not be an 
opportunity to conſult the Magiſtrates, * bur he D. g. 2. 
that was the occaſion of the Fire ſhall anſwer the 30. 3+ 
Damages. 


* 


[As in the Divine Law, Exod. 22. 6.] 


b If more Perſons than one were the Authors of D. g. 2 11. 
the Damage, all are liable by this Law to pay 2. C J. 31. 
the whole recompence; and if one pay the *. 

= | that 
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that does nor diſcharge his Companion, for the Law 
is pœnal and particular. 


Quære whether this ſeems reaſonable as to the recompence; 
it may be allow d as to the puniſhment.) / => 


But the recompence mult be certain, not uncer- 
tain; for if I cut your Nets, I mult not be an- 
 1werable to pay for all the Fiſh which poſſibly 
might be caught with them. 169 
p. . a. 13. l Freeman wounded hath not a dirallf Action 
from hence, becauſe a Man cannot be call'd a Pro- 
prietor of his own Body, and ſay that his Patri. 
mony is direcliy diminiſhed by the Wound. Yet by 
interpretation and equity he may be relieved here 
for the loſs of his tine, and the charge of his 
Cure, for by that means his Eſtate hath been in- 
jured. Regard alſo ought to be had to the Defor- 
mity brought upon the Bedy ( eſpecially in the 
caſe of a young Virgin) for indirectly one's pre. 


der d or leſſen'd by it, and a Man is made con. 
temptible in Converſation upon that account by 
Buffoons and petulant Perſons. It is juſt alſo that 

the torment and pain which' the Sufferer has un 
derwent, ſhould be regarded, rho' it cannot be di- 
_- -'reftly included under this Action. If the Perſon 
wounded was the Aggreſſor, and gave the Provo- 

| cation, the Perſon wounded may be without re- 
P. 9.24 medy. The Heir of the Perſon wounded, or of 
23. 9. the Perſon whoſe: Goods have been impaired, may 
bring this Action; but not againſt the Heir of him 
kC.4.17.1, that did the Damage, for that was perſonal, * un- 
leſs the Heir hath been richer by the Damage. 
And this Action is given not only to the true Pro- 
prietor, but to others that have a ſpecte! poſſeſ- 
fon; except that Perſon who hath poſſeſhon by 


D. 9.2.11. 1 lending. 
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[ln England, and in other Countries che Ain undet this 


Head of the Aguilian Plebifcite is no more Penal than the 
Ar for che Aggreſſor pays only the real value of the Damage 
and no more. Croenw. de Legibus Abrog. Inſtit. b. t. But in 


= 


Englanit chere may be a Criminal Profectirion alſo upon an In- 
difmenit, on 4 Treſpaſs Vi & arms, and the Coutt will fine 
Offentler \ IO ITY 5 5 T | T5 
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I any of Malice fore - thought ſnall cut out or diſable the 
Tongue, put out the Eye, ſlit che Noſe, or cut off che Noſe or 
Lip, or cut off any Limb or Memberof angther, with intent to 
maim or disfigure him, it is Death. 22 C 23 Car. 2.] 


IV. „ Ijuty, the foutth and laſt private OF. =; 4. 4. 5. 
dee n He abb Ir abiniepted ae, and et, 
— 1 to the contumely and grief of another. 
It affetts therefore the Reputation and the Body; 
there muſt be Malice in the Act, for a ſmall fault, 
as in Damage, is not ſufficient to make one 
Hable. Let us ſee 1/7, How it may be committed. 
24%, Againſt whom. 3d hy, What is the puniſh- 
ment of it. 4%, What circumſtances encreaſe or 
. diminiſh the Injury. 5th/y and Laſtly, How an 

Injury is aboliſhed. 
Mien are prone to offer Contumely, and yet are 
impatient of bearing ſuch an Injury; for no one 
thinks the Injury ſmall which has been offer'd to 
himſelf. Upon this account theſe actions ate be- 
come very frequent, and therefore the nature of ſach 
an Injury ought to be particularly explain d. 
I. Every Hjury is either real, verbal, or writs. 
; cf; Ao 3 
Ae Injury is when by ſome Fa ot Deed » 7, 4. 4. 1. 
an Injury is done to another, either by beating or 
wounding * him, or by often lifting up the Hand « 9, 4. 10. 
to ſtrike, or by vexatioufly arreſting his Perſon to 15. 1; 
appear in a Court of Juſtice, or by refuſing ſuffi- 
eienr Bail, or by entring his Houſe by force, or 
by mocking: him in wearing his uſual Habit, or by 
uling. a motion or geſture to ridicule him, or by 
following an honeſt Woman, or attempting lier 1 
Chaſtity, £9; R 2 A -— 
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P. 47.10. A ? verbal Injury is committed as often as any 

gi ., Reproach or Scandal is thrown upon one, abſent 

- 4a or preſent, with an intent to diminiſh his'Repy- 

tation; as by calling one Murtherer, Thief, or cal- 

ling aloud upon a Man to pay bis Debts, or by 

ſaying any thing that is reproachful or-diffama- 

tory in the apprehenſion of wife Men, or by the 

cuſtom of ſpeaking in that Country, or by re- 

proaching him with the defects of his Body, as 

that he is blind, lame, crooked, Cc. tho? he is 

really ſo; for it is barbarous and inhumane to ob- 

JeQt that to a Man, which is not in his power to 

alter and amend; tho' in theſe laſt Inſtances the 

Judge would do well to conſider the Circumſtances 

of the Perſon, . the manner. of ſpeaking, whether 

| ſuch a Contumely ſhould be paſſed by or puniſh- 

*C. 9.35.5. dd. A deſign to injure will be preſum'd from 

the nature of the Words, therefore the Defendant 

muſt prove that he had no ill intention; but if 

p. 50.17. the Words are indifferent, the © Plaintiff muſt prove 

26. the intention of doing an injury. Words ſpoken 

obliquely have alſo a force, as I am no Thief, when 

he means that you are one. . Alſo Words ſpoken 

with a preface of excuſe, as begging your Pardon, 

c. g. 36. Yo are a Lyar. It matters not whether he that 

I. n. reports the Scandal was the firſt author or not, un- 

leis ſometimes the talkative humour of the Perſon 

* D. 47.10. May be excuſed if he produces the Author. An In- 

15. 21. Jury likewiſe may be by Words, tho' no Reproach or 

Scandal properly ſpeaking does enſue; as to talk 

obſcenely to a Virgin withour making any attempt 

on her Chaſtity ; for ſuch Language is an Affront 
to chaſte and modeſt Perſons. | 


In England, by the Common Law diffamatory Words are not 
actionable, otherwiſe than as they are a Damage to the Eſtate of 
the Perſon injured. The mere Contumely is of little conſideri- 
tion; and the Ecclefiaſtical Courts are reſtrained, if the Dit- 


famatory Words do not concern a matter merely Spiritual and 
| determinable 
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determinable in the Ecclefiaſtical Courts, as for calling one 
3 Adulterer, Dilapidator, c. 4 Rep. Palmer & Thorys" 
£000) GH nT03 e BR IGEY 
A Written Injury, or an Injury by Writing is 
greater” than *that by Words, becauſe it will re⸗ 
main when Words are forgotten. 
At ought to be puniſhed, whether the name of p. 47.10. 
the Author is expreſſed or not. He is guilty of 3. 9. 
Injury who either dictates the Libel, or writes, C. 5. 36. 
tranſcribes, publiſhes or ſells it; or if he finds 
it and ſhews it to others, for he ought preſently 
to deſtroy or burn it. Tho? the Libel was not . p. 4. 10. 
compoſed directly, and on purpoſe to abuſe a par: 15. 29. 
ticular Perſon, - yet if one is occaſionally ſcanda- | 
liz d in a Letter, or other Writing in Verſe or 
Proſe, he hath an Action. For the Credit and 
Reputation of Men ought to fall by the Judgment 
of Magiſtrates and legal Sentences only, where 
the Perſon accuſed may anſwer and defend him- 
ſelf, and not by the Satyrs of Poets, or the Ma- 
lice of private Perſons ; who generally hear but 
one fide of the queſtion. | Fett 
= Abuſive Pidlures, Statues, Inſcriptions, Nc. are D. 47. 10. 
reducible to this Head. © 3%: 9, 3 
He that“ diſcovers the Author, is to be re-, 5. 4.10 
2 according to the diſcretion of the Magi- 5. 11 
ate. „ 
Thus Injuries may be committed and in this 
manner, I proceed to ſhew againſt whom and what 
Ferſons; ns 175, cn ich ; 40% 
2. Injuries may be * committed againſt the Perſon* I. 4. 4-2, 
of a Man, or againſt thoſe who are under his Govern-& 3. 
nent. So the Father may be injured by an Injury 2: 47+ 10 
offered to his Son and Daughter, the Husband by ** 3 
an Injury offered to the Wife, (but not the Wife 
by an Injury offered to the Husband, for he does 
not depend upon the Character of his Wife) the 
Maſter by his Servant in an Injury of an high na- 
R 3 ture, 
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ture, eſpecially i in the cafe of an Embaſlador when 
the Injury is offered by one who knew the Ser- 
yant's dependance, and therefore commits the In- 
jury with regard, to it. So that ſometimes it may 


happen that 'z herbe Perſons. may have ſeveral AQi- 


ons for one Injury, vis. the 8 her Hus 
band and her Father. 


. Tin 5 the Husband hath Fe. Jon in con undti 
. the Wife. ] ne MN 


An lehr allo bo the * dead b Body 


of a Man: or 


J. 4. G 6. 1o his Bones, or to his Monument, is an Injury to 


474. 7. 


his Heir; for in h ſe caſes it concerns the Heir to 
defend the Reputation of the Deceaſed. 

3. The: Pumfhments of Injuries are thus — 
For a zeal Injury, vis. for deſtroy ing or break 
ing a Limb, Cc. the puniſhment | ern Fa was 
(Talio) a Retaliation, or like for like, 


| L in the Miſaical Law, Exod. 21; Yo 24.) | 


unleſs the Parties would otherwiſe agree : For 
breaking the Head, or other blow, | the Offender 
was-fineable ; as he is at this day for breaking a 


of Limb, Cc. according to the Nature of the 


Fact, and Quality of che Perſons. 


(The Lex talionis is eſteemed. 10 be an abſurd Lars for it 
Py iſhes * he Rich and Poor in the ſame manner, and makes no 

aſtin&ion'of Times, or Places, or Perſons ;*as if the Injuries 
Creed by a Plebeian to a Senator, and thoſe offered by a Se- 
nator to a Plebian were of the ſame nature, The Execution al- 
ſo of the Lex Talianis is impoſſible to be performed, by recurn- 
ing exactly the ſame blow or wound. Oftentimes the Retalia 
tion is apparently roo ſevere, as when a Man with one Eye 
ſtrikes ont the Eye of another, and muſt loſe his whole ſight 


| for it. The Divine Law therefore cannot be underftood literal- 


Y az 4 Eye for rx Be, and à Tooth for 4 Tooth, but it muſt be 
ſen f for a proverbial way of ſreaking, vx. That Puniſhmenes 
ought po be inflicted in proportion to che Crime. So chat ns 
Retahation (as is ſaid) was never executed either in the Moſaical 


er Raman Law ; tor the "oy Offending had W 
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for Money, and if he would not promiſe it, the Judge might. ./- 
. TO! ot A NG 
The Puniſhment of a verbal Injury at this: day in many >. 
tions, is either. by Falinodia) a publick Recantation, Gail. 1. Ob- 
ſer. 65. or by Fine. This Recantation was not practiſed in Rome, 
for it is L upon the Canons c. ſe illic. q. 4. The Romans 
alſo would not allow private Perſons the power to leſſen any 
Man's Reputation. Therefore the Action was for a pecuniary 
The Puniſhment of the Author or Publiſher of 
an infamous Libel (if it objected a capital Crime 
to any one) was Death. But if it brought no. 
Man's Life in danger, but the Reputation only, 
the * Offender was made uncapable to be a Wit- « 9. 4. 10. 
neſs, or to make his Teſtament. 8.9. 


In England the Puniſhment may be a Fine, the Pillory or 
 Whipping, and by the general Cuſtom of Europe, the Puniſhment 

is arbitrary; but not capital. -Vinni# com. in Inſtit. Lib, 1. Tit. 
4. 8. 1. Num. 8. 1 a 4 

4. The Circumſtances which encreaſe an Injury 
may ariſe, JJ 

From? the Iaſtrume nt with which it was cm. . . . 4. 9. 
mitted, as, when it is done wich a Sword, a Whip 
or Club, c. e Peet 1 
From the Perſon, as when it is offered to a 
Magiſtrate,” a Clergyman, Cee. 
” 7 5 the Place where the Injury is committed, 
as in the Market. place, in a Theatre, before a 


C. 9. 36. 


: 


„ 
% 


Court of Juſtice, c. 


* From the Place where the Blow or Wound was 


iven; as in the Eye, Face, Cc. Was” 
The Circumſtances which din] or excuſe the 
Aonary, are in} terioage 
I. The Intention, * as when a Maſter corrects cp. 4. re- 
or chides his Scholars, or a Preacher his Congte- 18. 38. 
ae but if a Preacher makes any perſonal RR 
"HeCtions, he is not to be excuſed; à or when «9, 47.10. 
Words are ſpoken in jelt, or when a Striking is in 15. 2 & 
2 Jocular way. re I. 3. S. 3. 
R 4 2. > Truth" 
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FD, 47-10. 2. * Truzh in reproachful Words will alſo ex- 

cuſe the Offender, if it is for the advantage of the 

C. 9-35 5. publick to have the Crime known, as when one 

is call'd Thief or Murtherer. Of this there is no 

doubt, if the Words are ſpoken before a Magi- 

c. 1. 40.3. ſtrate upon information; * but if the Words were 

k C. 9. 35. 5. utter d with a' defign to ſcandalize, or upon a 

ſudden Quarrel, or if it does not concern the Com. 

monwealth to be inform'd of it, as when the Of. 

fender has been puniſhed already, or is call'd a 

Haſtard, c. or when a natural Defe& is object. 

2 ed, as Lameneſs, Blindneſs, Oc. in theſe caſes 
there is no Excaſe. 


T!gky the Common Laws of England the Plea of Truth has been 
* 2 ſufficient Juſtification. a x | 


— Man; for this tends to your Vindication. 


of © 
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5. An Injury is not only diminiſhed or excuſed, 


but is aboliſhed. I. By the ? Death of the Plain! D. 47.10. 


tiff or Defendant. 2. By remiſſion, either by 
9 expreſs agreement, or tacitely by filence; or xy, 6. 

by concealing, all reſentment, and not taking no. J. 4. 4.12. 
tice of it ar the firſt, This will appear by the 
continuance of a voluntary and familiar Converſa- 

tion. 3. By the lapſe of a year. 7. 9.384 
Ch England an Action for an Aſſault or Battery muſt be 

brought within four years after the cauſe of Suit, and Actions 


for Slander, within two years after the Words ſpoken, and not 
after. 21 Fac. cap. 16. ] | 


4. By making * ſatisfaction to the party In-* D. 4. io. 
jured, either by undergoing the Puniſhment, or 7: 6. 
obey ing the Sentence of the Judge in ſome other 
manner. _ | 


[ In England all private Crimes are call d Treſpaſſes, and there | 
is no diſtinction berwixt a Damage and an Injury.) 


13. | 
1 D. 47.10. 
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- CHAP. VII 


f Obligations ariſing from Improper 
_ Offences and Treſpaſſes. 
THE Private improper Offences, or the guaſ 
Delica are thole which are committed with- 
out Malice and Deſign, merely by neglect and im. 
prudence ; and are made Offences only by Inter. 
pretation. For as there are ſome Affairs tranſacted 
| which ate not direct and proper Contracts, or 
Contracts by agreement, (which are therefore 
callꝰd 4 8 ar indirect Contracts) ſo there are 
ſome Offences and Treſpaſſes which are not di. 
realy and properly Offences in themſelyes, yet be. 
cauſe they come nearer to the nature of a Treſpaſs 
or Offence than to that of à Contract, they are 
call'd improper Treſpaſſes and Offences. There 
are ſeven Inſtances of them. 
4.8. lr. . 1+ When a Fudge thro' 1gnorance of the Law 
gives an erroneous Segtence; for if there was 
c. 7. 45. Bribery and Deſign, it is a dire Offence, and 
Autho. Noro. puniſhable by a Condemnation to refund the whole 
j we. G. la. value of the Suit and Coſts; beſides he is render d 
infamous, and muſt pay treble of what he teceiv d, 
or double of what he was only promiſed, with 
Baniſhment and Confiſcation of his Eſtate. But 
if the Sentence was by miſtake, then litem ſuan 
fact, i. e. He himſelf is made Party to the AQti- 
on, and liable to the payment of what ſhall be ad- 
judged due for Damage. In which it ought to be 
conſider'd, whether the it ase was in a common 
queſtion, or in a point of Difficulty. 


ES 44 
— : Su. N 
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[This Law concerning the miſtakes of Judges is out of uſe 
the Party hzving liberty to reverſe the Sentence by an — 
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peal, Cre. to a Superiour Judge... Groemy, de Legibus Arat. 
7 Inſtit. Lib, 4. Tit. $.] . „ 20 1 „ 


2. When any thing is * thrown down, or poured =, 4. 5. x, 

out of a Houſe without deſign jo the Streets or D. 9 L 1. 

Lanes upon Perſons that paſs by, he that is Ma- 

ſter of the Family, Proprietary or Tenant, is un- 

der an Obligation to make reparation as it he had 

committed the Fact himſelf; tho afterwards by 

may have recourſe by Action againſt the real Of, 

fender. For he ought to govern his Family moxe 

regularly ; and it is for the publick Intereſt that 
en ſhould not be diſturbd with Fears of Dan- 

ger While they are paſſing upon their lawful oc- 

cafions. The Maſter of a School ought to an- p. 5. 3.5.3. 

ſwer for his Scholars. b ig 

3, If any thing is h 

near a Houſe that may be dangerous to thoſe that 

5 whether any one is hurt or not, the 

ner is puniſhable by Fine. 1 

When any thing is ſtollen or damaged in a 

* Ship or Inn, by thoſe that are employ d in it, the « 7, 4. 5. 3. 

Captain or Maſter is liable to pay double Damages 

to the Paſſenger or Traveller; for it is eaſy for 

the Maſter to collude with Thieves, or to em- 

ploy ſuch Servants as might ſteal for him. 


[This extraordinary Penalty is out of uſe.) 


.. * 


# 


It the Damage is done by a Stranger, or if» p. ,.g.8. 
one Paſſenger or Traveller robs another in the Ship P. 47. 5: 6. 
or Inn, the Matter ſhall anſiver only ſingle Da- 
mages for the zegligent cuſtody of the Goods; 
becauſe the nature of the Trade is ſuch that hjůe 
muſt entertain Perſons unknown to him, and where 

it is impoſſible to be inſtructed in their Cha- 
ti £4365 94 9 8 
It is ſufficient that the Goods were brought in- 

to the Ship or Houſe, tho no particular care was 


promiſed, 


ng or placed on high, or 14 8 
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prtomiſed, or charge given to keep them ſafe. 
*D. 4-9-7- © But if the Maſter declares publickly that he will 
| not take care of them, and the Paſſengers or Gueſts 
9.4.9.3. agree to it, he is not liable. Neither if the 
Goods are lodg'd with him as a Neighbour or 2 
| Friend, is he bound by this Edi. _ 
D. 39. 1. 5. Where a Damage it feared from a Work 
1. 1. G7. that is to be erected, there may be Nuntiatio novi 
Operis, or a lawful admonition or prohibition made 
to him that is erecting the new Work, that he 
ſhould not proceed till the right was determined, 
TD. 39. 1. or caution given to anſwer for the Fact. This 
5. 3. . prohibition may be either to the Maſter or the 
Workmen; and the Prætor may, interpoſe and ex- 
f amine the matter upon complaint. 
r D. 39. 2. 6. * Cautio de damno infeffo may be demand- 
2. J. 4. 5 3. d when a Damage is feared from a Work 
that is afnally erected, as from a Building out 
p. 39. 2. of repair, or from Trees planted and in decay. 
24-9 Here alſo upon complaint the Prætor may or- 
iD.39.2.40.der ſecurity and caution. In Damage Sculp- 
ttrres, Pictures, and other Ornaments, ought not 
to be eſtimated to the full value; for as they 
were ſuperfluous, the loſs of them cannot be very 
afflicting. | 
kp. 39. 2. If there is danger by digging under a Wall, 
24-12 this ſecurity or caut ion may be demanded. 
To this place may be refer'd the Damages which 
| may be done to Eſtates, by diverting the courſe of 
2 D. 39. 3. Waters, either by cutting Trenches from Navi. 
10. 2. gable Rivers, ® or throwing up Dams, whereby 
. 39. 3. the Rain Water may be prejudicial. 
L.. 9. r. 7 If a Beaſt through wantonneſs, fear, or fierce. 
P. 9.1.1.1. neſs, contrary to the natural cuſtom of its kind, 
tum ſeg · doth any Damage (call'd Pauperies) the Owner is 
oblig'd to pay the Damage if he will keep the 
Beaſt; or he may (Nox dedere) give it to the 


Perſon injured for the Offence; as when a . 
ites 
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3 — — 
bites a Man, or an Horſe kicks him, Cc. then the 
Oinet is dilchargede. 
ie England; and in the Empire, the Owner pays the ba. De 
e only, and it will avail nothing to deliver up the Beaſt that nts 
- F Damage. Groemv. de Legibus Abrog. in Lib. 4. Inſtit. 
lth, 9.4 7 F ; 


If one Beaſt ftirs up another which commits D. p. 1. I. 8. 
the Damage, the Maſter of Hat only which forced | 
the other muſt pay the Damage. If one ſtrokes 0.9.1. 1. 7. 
an Horſe, and is kickt by him, the Owner muſt 
anſwer it, but not if the Horſe is provoxed. 


ö n+ 2. 29+ 36. And by the Divine Law, he that knowing- 
ly keeps an Ox, (that Inſtance being put for all other Creatures 
of the like Nature) which has been uſed to gore, and one is 
kill d by him, the Owner ſhall ſuffer Death, Exod. 21. v. 29. 
But where the Owner is in no fault, it is pretended that it is. 
contrary to natural Reaſon that he ſhould tuffer by yielding up 
the Beaſt. By the Laws of England, if a Beaſt or any movable 
thing inanimate is the cauſe of the Death of any Man without 
his fault, it is forfeited to the King as a Deodand. 3 Inft. 57. ] 


If two ? Rams or Bulls belonging to different 9, 9. 1. 1. 


| Maſters, run at each other and fight; one kills the 11. 


other, if the Aggreſſor is ſlain, no Action lies, but 
it he that gave no Provocation is kill'd, the Ag- 
greſſor ought to be given up for ſati factions, or the 
Owner ought to pay for the Loſs. © 

What hath been ſaid hitherto, is to be under- p. 9. , x, 
ſtood of tame Beaſts, which contrary to their na- 10. 
tures do miſchief. But it fierce Creatures, as Ty- & 4+ 9. fr. 
gers, Lyons, Ec. do any miſchiet while they are 
under cuſtody, the Owners alſo ſhall make recom- 
pence. Bur if the Beaſts have eſcaped our of rhe 
cuſtody of their Owners, they have recover'd their 
former liberty, and their Owners cannot be call'd to 
an account for the Miſchief committed after their 
eſcape. * If Cattel of their own accord without P. 9. 2.35. 
the direction of their Owner, eat up the Corn of x. 

8 another, 
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354 A' New In 
anotlier, the Owner ought to pay the Damage, 
regard being had to the nearnefs of the Harveſt, 
C. 11. 6:and the probability of a plentiful: Crop. But if 
2. G3. the Matter drives the Catrel into the Corn of a- 
nother Man, the Maſter fhalt be puniſhed. 
1 It is not lawful to detain, or ſhut up Cattel 
. 9. 2. doing Damage till you have receiv'd ſatisfaction; 
39. 1. for you are left to your Action. 
"In England, France, Germany, &cc. the Cuſtom is to im: 
ti Cartel — ſuch ſort of Buse, chat the Owner — 


known, and the Damages ſecured. Groenw, in Dig. Lib. g. Tit, 
2. I. 39. 


— 
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CHAP. IX 
I „ what manner Obligations from Con- 


e 
"a 10 aboliſhed. $2 76-06 


| 5 Obligation is taken away or diſſolved. 

54. 30. X 1. By a ” true payment of what is due. 
rr. This is different from CR, C which is vul- 
P. 46. 3. garly call'd payment) for that may be made other- 
49+ wile than by a payment of what is due. Yet 
9 D. 46. 3. unleſs a Creditor conſents, one thing cannot regular- 
+3 ly be given in payment for another. Money of a 
* 228 different Coin, is to be eſteemed as a payment for 
99. the Money receiv'd, if it is of equal value. But 


his Debt; for the Debt was contracted for the 
tohole, unleſs he has covenanted to receive it by 
parts, Then it Principal and Intereſt is ** 


a Creditor cannot be forced to receive a part of 
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© Stranger without the knowledge, or againſt the <7, 3.304r: 
Will of the Debtor, and the Creditor ſhall be 
forced to receive it. For if he receives the Debt, 
he has no intereſt to enquire who the Perſon is 
that makes the payment. If the Bail pays it he 
diſcharges himſelf and the Principal. 

The * p/ace of payment is regularly the Houſe of © D. 38. r. 
the Creditor, or perhaps the place where the © Con- 21. 
m& was made, unleſs another place is particular- | = 3 
ly agreed on. la 

The time of payment muſt be according to the 

ent, and before that time the Debt ought 

not to be demanded, unleſs there is a ſuſpicion* D. 42. 8. 
of flight againſt the Debtor, or that he is become 10. 16. 
2 Bankrupt. 9 4 


'* Altho* the Creditor cannot demand his Debt : P. 43 1. 
before the day appointed, yet the Debtor may pay 38. 16. & _ 


it to him before the day, and the Creditor ought * 137+ 2. 
not to refuſe it, for the day ſeems to be added for | 


the ſake of the Debtor. * But if the Money is at * h. 5 15 


Intereſt, then the day ſeems to be fixed for the 122. 


ſake of the Creditor, in which caſe (and upon 


other juſt reaſon) he may refuſe to accept 
of it. | AID 

2. By a feigned or imaginary payment of what 
is due. This is call'd * acceptilation, which is an 7, 3. 30. 1. 
acknowledgement of the Creditor, with a de- 
ſign to diſcharge the Debtor, that he hath been 
_ his Debt, when in Truth he has not been 
paid it. | 

3. By * Novation, which is a transferring of the *I 3. 30. 3. 
fit Obligation into another. This may be two- 
fold; either by transferring the Obligation in the 
change of the Per/ors, as when I take Semproni- 
ur for my Debtor, for that very Debt which was 
owed to me by Titius; or it may be by transferring 

one 


253 M 
» the firſt payment ſhall be placed in diſcharge of D. 46. 3. b 
the Intereſt. The payment may be made by a 5% 
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one Obligation into another while the ſame Per. t 
* ' ſons continue. As when that which was due up- | 
dn the account of buying and ſelling from Sen. | 

pronius to Titius, is afterwards by conſent ac. 


knowledged to be due as Money lent, c. This 
Novation is of uſe to diſcharge Pledges, Sureties, 
Intereſt upon Money lent, Nc. and when it is made } 
it muſt be exprefly declared to be done with ſuch | 
an intent. | 1 
1D.46.2.11, 2 Delegation is a Novation whereby a Debtor ( 
2 his Debtor to anſwer a Creditor in his 
place. 2 
= 7,2.30.4 4. By agreement of all Parties. For though 
ſomerhing in earneſt, or perhaps ſecurity is given ] 
to perform each his part, yet by confent each may 
recede from the Obligation. 
p. 16.2.1. F. By Compenſation or Stoppage, which is a n 
reckoning between Creditor and Debtor of what 
is due to each other; or when ſomething there- [ 
fore ceaſes to be due, becauſe the Creditor owes 0 
to the Debtor a thing of the ſame kind and value. t 
C. 4. 30. It muſt be of the fame kind and quality, as Mo- 
4&8. ney for Money, Oil for Oil, &c. ? for one thing \ 
23, © " inſtead of another, ought not to be paid without 6 
the conſent of the Creditor. Therefore an Horſe 2 
cannot be brought in Compenſation for the Debt if 
due for an Ox. Bur there is no neceſſity that Com- f 
penſat ion ſhould be in things of the ſame quantity, t 


for it may be of a Horſe for an Horſe, of Land F 
for Land; and it ariſes as well from natural Equi- by 
ty as from poſitive Law, to prevent multiplicity d 
P. 16.2.3. Of Suits, and * for ex pediting Affairs by not pay- 
ing, rather than by pay ing and ſueing for it again. 1 
\ 
rr 
C 


*D. 16.2.1, It takes place only in Debts due from Con- 
*D, 48. 5. tracts, not in © Crimes, or in mutual Diftamatory 
13-5 Words. Hence in an Action of Injury. by Words, 

tho? there is a Reconvention between the ſame g 


Perſons, Compenſation is not to be underſtood ; w 
eac 


diſturb the public 


"I 
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each ſues for amends for his own Reputation. A 
Reconvention is an Action, but Compenſation. is 
not. Compenſation ought to be allow'd by the 
Judge, tho a Debt due only upon a © Natural* PD. 16.2.6. 
Obligation oppoſes a Debt due by Law. Lets c. 4. 31 
the Debt on boch ſides ought to be equally ani 14. 1. 
170 for otherwiſe the Creditor would be injured, 

if his Debt which is clearly due ſhould be ſtopt 

upon pretence of a Debt, which is not ſo liquid, 

or apparently proved. There ate ſeveral caſes 

which ought not to come under a Compenſation, 

as ſometimes the Debts of the Publick, an Action 

for a Depaſitum; for they ſeem to have a Privi- 

lege before Debts of another nature. 


[In the commm Laws of England Compenſation or Stop- 
page is not allow'd for payment. ] | | 


6. By“ Confuſion, when the ſame Perſon becomes » c, 2. 3.7. 
Debtor and Creditor to himſelf, as when the Cre- | 
ditor is Heir to the Debtor, or the Debtor Heit 
to the Creditor. - | 
7. By a real Tender and offer of the Debt in =, 8.4.9, 
Money-numbred, which if it is refuſed without C. 4-32-19. 
cauſe, it ſhall be lookt upon as payment. And if 
any particular Species is dueand actually tender'd, 
if it is afterwards loſt or deſtroy'd, rhe Debtor is 
free and releaſed. Vet upon refuſal of the Credi- 
tor, let the Money be ſealed up in a Bag, and 
e with the Magiſtrate, and then the Inte- 
relt of the Money will be ſtopt, and the Debtor 
diſcharged. 

Thus of Obligations ariſing from Contracts and 
Treſpaſs, as they concern the private Intereſt of 

ankind, and in what manner theſe Obligations 


may be diſcharged. It follows that I conſider the 


Obligations from 99 68 Crimes, as they directly 
eace. 


8 CHAP. 
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CHAP. X. 


Of Obligations ariſing from Publick 
Crimes, viz. Blaſphemy, Treaſon, A. 
dultery, Bigamy, Whoredom, Inceſt, 
Sodomy , Homicide, Parricide, Ra- 
wiſhing, Witchcraft, Houſe-Burning, 
Force, Falſhood , Cheating the Pub- 
lick, Bribery, Man. ſtealing, Ambi- 
tus, Abuſing the Market, &c. 


"M0 „ 1 r — 


E that offends the Commonwealth is under | 
1 an Obligation to yield ſatisfaction to it, and 
to every particular Perſon that will proſecute the 
Offender. The Peace of the Publick cannot he 
fupported unleſs Tranſgreſſors ſuffer, that others 
may be afraid to commit the like. For the end 
of Penalties is not only to puniſh Criminals for 
their amendment or extirpation, but to repair the 
Damages of thoſe that ſuffer'd, and to terrihe 
others by the Example. 
The Publick Crimes are theſe. ; 


I. Blaſphemy, either by Detracting from God 
that which belongs to him in Power or Goodnels, 
or by attributing that to God which is not agree: 


* * 1 1 £6 _ «4 _ £4 88 


5 


able to his Nature. | 1 
Nu. 757. The Puniſhment of it is Death. 
As in the Divine Law, Lev. 24. 16. But by the Canon Lax c 


it Is only a ſolemn Penance upon Lay-men in the Church, . 
ult. x. de Maledicis, and by general Cuſtom either a pecumary 
or corporal Puniſhment, but not Death. Groenw. de Legions 
Abrog. in Nov. 77. In the Laws of England, Vid. 9 @ 10:3 


where 
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where for the firſt Offence the Criminal is incapable of any 
Office, Ecclefiaſtical, Civil or Military, gc. ] 


II. Treaſon (Leſa Majeſtas) is a* Crime com- p. 48. 4. 
mitted againſt the Safety or Dignity of the Su- 1. 1. &. J. 
preme Power. The Supreme Authority may be in 7: end. 
the Prince, the Nobles, or the People, according 
to the different Conſtitutions of Government. It 
may be committed by Strangers, tho' they owe 
their Allegiance to another Prince. But Kings or 
Embaſſadors reſiding within the Tetritories of o- 
ther Princes, cannot commit Treaſon, for all Su- 
preme Powers are equall, yet they may be treated 
as Enemies. 

This Crime was anciently divided into Perdu- 
ellionem, and Leſam Majeſtatem ſpecially fo callFd: 
© That ſuppoſed ſome act done againſt the Safery C. 9. 8. 5. 
of the Emperor by Rehellion, Murther of his Per- 
ſon, or of the great Men of his Council (for they 
are part of him) or * by Correſponding with his P. 48. 4. 
Enemies, or when Soldiers run from their Colours 1. . G 1. 
over to the Enemy, &c. This infers ſome act 4 3" 
done againſt the Dignicy, Honour and Prerogative | 
of the Emperor or Commonwealth; by © Coining * C. 9-24-24 
baſe Money, whereby the publick Faich is dimi- 
niſhed, c. | 


3er 


ut this diſtinction between Perduellio and Leſa Majeſtas 
is now out of uſe, and the Crime is call'd by the general 
name of Treaſon, or Læſa Majeſtas. Vinnii Com. in Inſtit. Lib. 
4» Tit. 18, ] r 


Treaſon cannot be committed againſt the * En. t p. 1 3.31. 
preſs, tor ſhe her ſelf is a Subject. 


y the Laws of England it is Treaſon to conſpire the Death 
of the Queen. 25 Ed. 3. cap. 2-] 


Every one is bound to diſcover and accuſe the C. 9. 8.3.6. 
Traytor. The Son muſt _ the „ 
| ; 2 its 
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Wife the Husband, c. for the welfare of the 
Publick is to be prefer'd before private Relation 
And Affection. Y 
»D.48.17. If the Traytor abſconds upon Summons, and 
3* is contumacious above a year, his Eſtate ſhall be 
c. 9.8.8. confiſcated. * The proſecution alſo may be after 
the Death of the Traytor, that the Publick may 
have the forfeiture of his Eſtate. All Perſons, 
* P. 48.4. 4. even the molt * Infamous, are here admitted to he 
Witneſſes; for none but ſuch Perſons will be con. 
cern'd in a Villany of that nature, and the Safety 
of the Publick muſt not be tied up to the common 
Rules obſervd in private and ordinary Contro- 
verſies. | | 
c. 9. 8. 3. The endeavour only to commit this Crime is 
m P. 50. 16. Treaſon, if it can be prov'd by open act, * contra- 
225. ry to the common Rule, viz. Ihat an endeavour 
to commit an 1 is not puniſhable. 
c. 9. 7. * Railing Words againſt the Emperor are not 
Treaſon, but puniſhable according to the manner 
of ſpeaking them. 


In Scotland if one invites another to his Houſe and kills 
him, it is Statutory Treaſon, Mackenzy's Inſtitutes of the Laws 
of Scotland, pag. 255. By the Laws of England Treaſon is di- 
vided into High Treaſon and Petit Treaſon ; for if a Servant 
kills his Maſter, or a WHe her Husband, or a Clergyman his 
Ordinary, it is Petit-Treaſon. 3. Inſtit. e. 2. There is alfo with 
us a Miſpriſion of Treaſon. 3. Inſtit. cap. 3+] 


C. 9. 8.8. The Penalty of Treaſon is the Death of the 
per. tbr. Travtor, »Deſtruction of his Coat of. Arms, Con- 
. 48.19. fiſcation of all his Eſtate after his Debts are paid, 
85 and a vacating of all Alienations of his Eſtate ſince 
the commiſſion of the Crime. His Sons (not his 
Father or his Daughters, or Grandſons) are ren- 
derd infamous and uncapable of Honours or Suc- 
ceſſion by Teſtament, or to an Inteſtate. Sometimes 


the Sons have been deſtroyed, becauſe of the 
8 


9 a 
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gers proceeding from a preſum d Revenge, and of 


an Hereditary Malice. 
| [Contrary to Deut. 24. ver. 16.) 


—— — 9. 


This ſeverity was practiſed, that Fathers might a 


the rather abſtain from Conſpiracies againſt the 
Publick, for the ſake of their Poſterity, tho' they 
have but little concern for themſelves. 


The Juſtice of this Law is queſtion'd, and is not follow d in 


hr Spain, France, Germany or Holland, Matth, de Crim, 
Tit. 2. cap. 3. num. 11. 


The Wives of Traytors undergoe no Puniſh: c. 9. s. 3.5 


ment, and are capable of retaining their Dower. 


In Ergland the Wife ſhall loſe her Dower during the Attainder 
of the Husband. 5 Ed. 6. 11. | 
By Cuſtom in France and Holland the Sons are allow'd a 4** 
part of the Father's Eſtate, or at leaſt a Maintenance, and they 
are not made infamous or uncapable of Honours, or of Succeſſi- 
on to other Perſons. Perez. Prælectiones in Cod. Tit. 8. Num. 26. 
The common Puniſhment at this day, is that the Traytor thall 
be cut alive into quarters, and thoſe to be expoſed in publick 
Places. In France the Criminal is to be torn by four Horſes. 
Matth. de Crim. cap. 3. num. 6. 11. | 


III. Adulte ry (Adulterium, quaſi ad alterins tho-* D.48:$.6. 
rum, or ad alterum ire) is a carnal Knowledge of 


another Man's Wife. So that a Wife only can be 
guilty of Adultery, and a married Man chat lies 
with a fingle Woman is not guilty of that Crime. 
His guilt is only Staprum, becauſe in him there is 


no danger of a confuſion in Families, no Baſtardy 


to inherit or rob the Legitimate Children. 


- [By the Divine Law Adultery is every Violation of the con- 
Jugal Rites and Marriage-Bed, committed either by the Man or 
Woman, Lev. 20. 10. Ando it is by the Canons. c. 4. de Cop. 


Conjug. If it is committed by a married Man and a married We- 
man, it is double Adultery. | | 


: Preſumptions of guilt may go ſometimes * c. 9. 5.34. 


tor when the Man and 


for a proof of this Crime ; 
DES 8 2 Woman 


„34 . 
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Woman are ſeen in Bed together, ir is ſufficient 
Evidence; for this Crime will ſcarce admir of 
other proof. 
9.48.5. 20. The © Law permits the Father (not the Mother 
cam ej. or Grandmother) to kill the Man taken in Adul.- 
rery. with his Daughter, provided that he kills his 
Davghter at the ſame time; foreſeeing that the 
tenderneſs of the Father may be truſted. But the 
P. 4. 3. Law denies this liberty to the Husband, conſi- 
3 dering the ungovernable rage which ſuch a provo- 
P. 48. 5. cation may raiſe in him.“ Vet ſometimes the Hus. 
24 band is allow'd to kill the Adulterer, when the 
Crime is committed by a mean infamous Perſon, 
and in the Husband's own Houſe. | 


[This Crime being Capital, theſe allowances ſeemed the 
more reaſonable, but now the Puniſhment being not capital, 
theſe Laws are out of uſe. Groenw. de Legibus Abrog. in Cod. 9 
9. 4. The Juſtice of them was always controverted. ] 


If the Husband ſhould kill any other Perſon 

taken in Adultery in another place, or his own 

Wife at that time, he ought not to be puniſhed 

P. 48. f. With * Death as a Murtherer, for the greatneſs of 

38.8. — [njory, and the Provocation ought to be con- 
ider d. 


[ In Italy and Spain the Husband is permitted to kill the A- 
dulterer. Gudelin. de jure Noviſſ. 1. 5. c. 18. ] 


! Tuſtinian allow'd Husbands the privilege to 
kill any Perſon which he ſuſpected of abufing his 
Bed, after he had given three warnings in Writing 
before Witneſſes to him not to converſe with his 
Wife, and then if the Perſon admoniſhed neglect.- 
ed this notice, and was found thrice in ſuſpected 
places with her, the Husband was excuſed trom 
the Penalty of Murther it he killed him. And tho 
the ſuſpected Ferſon converſes publickly with the 


Wife, where there is no rcaſon of Jealouſy, the 
5 Magiſtrate 


c. ult. 


9 


Imperial or Civil Law. 
— - — — — — 
Magiſtrate upon complaint hath power to pu- 
niſh ' him. Y 

The Puniſhment of Adultery is Death by the _ 
* Conſtitution of Conſtantine. C. 9. 9. 30. 


As in the Moſaical Law, Lev. 20. 10. Deut. 22, 22. and 
there is great reaſon for it, for it may contain in it Theft, by 
invading the Property of the neareſt Concern, and by robbing 


the 522 Children of their Inheritance, as alſo breach of 
Oath. 


* But it is not made Death in the Wife by the www. 117. 
Novels, of Zuftinian. She only undergoes a Scourg. c. 8. 
ing and the loſs of her Dower ; and if afterwards * 134. 
ſhe is confin'd to a Monaſtery, the Husband hath © !“ 
liberty to receive his Wite at any time within 
two years; but by that Law it is Death in the 
Husband. 


[The reaſon of this I cannot underſtand. It is ſaid that 
Theodora the Wife of Juſtinian was the Contriver of it. Some 


pretend that allowances ought to be made for the weakneſs of 
the Sex.] 


If one lies with another's Wife, not knowing , g. % . 
her to be married, as in the publick Stews, this "Rl 
Puniſhment ought not to be inflicted ; for tho? a 
Man who attempts an unlawful thing (hall be li- 
able to the conſequences of it, yet thoſe conſeguen- 
ces ought to be of the ſame nature with the fir? 
deſign. As when one intends to kill Titius and 
kills Mævius by miſtake, he ſhall dye for it, be- 
cauſe he intended Murther. But he that intended 
to commit Fornication with 177:a, and ignorantly 
commits Adultery with her, not knowing her to 
be married, ought not to be puniſhed for Adulte- 
ry, for a Crime of a different nature was intend- 
ed. What if the Man defign'd Adultery with Ti. 
tia, and it appears that It ia is unmarried ? Nei- 
ther ought he in this caſe to be puniſhed as an 

8 4 Adulterer, 
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Adulterer, for the intention and the ad ought to 
purſue each other, at leaſt in the general deſign. 


C. 9. 11. 1. If a Woman lies with her Bondman, both ſutter 


Death. | 


In moſt Countries at this day the puniſhment of Adultery 
is a Fine, and ſometimes Baniſhmenr. Groenw. de Legibus Abrog. 
in Tit. Inſtit. De publicis 2 In the Palat inate, Heſſe, the 
Upper Saxony it is Death. Matth. de Criminib. Tit. 3. cap. 2. 
num. 2. In Sweden double Adulrery only is puniſhed with 
Death. Acceunt of Sweden. In France Servants that defile the 
Bed of their Maſters, or corrupt their Miſtreſſes or their Daugh- 
ters, have been puniſhed wich Death. Perez. Prælect in Cod. . 
11. 1. By the Canon Law, and the Laws of Ergland, the pu- 
niſhment is only Pennance, Ce. c. intelleximus de Adulterid. ] 


Neu. 14; « He that proſtitutes his Wife or Daughter for 


: — 8 5. Gain, is alſo puniſhable with Death. And the 


C. 9. 9. 7. 


ſame puniſhment is inflicted on the Offender who 
debauches the Woman betrothed to another. 


[As Deut. 22. v. 23. But this is not practiced.) 


F . 
C. 1.9.6 * He or ſhethat marties a cm, ſuffers the ſame 


puniſhment as an Adulterer. 0 
[By the Divine Law ſuch Marriages are law ful. 1 Cor, 7. 


Fornication (d Fornice a Vault where lewd Wo- 
men uſed to live) is of a more inferiour nature, 


* D. 48. 3. and is ® committed when an unmarried Man lies 


i 


with an unmarried Woman, who is a profeſſed 
Whore ; for which the Civil Law hath aſſigned no 


puniſhment. 


ſhe Divine Law hath forbidden it. Lev. 19. 29. and the 
regulated Commonwealths will not endure publick 'Srews, 
puniſhing the Crime with Whipping, Pennance, or according 


to the Diſcretion of the Judge. For the diſtinction of Fami- 


lies is confounded by it, Quarrels will daily ariſe amongſt 


Men for the moſt beautiful Women, propagation will be hin- 


dred if Women were allow'd to admit ſeveral Men frequentiy 
| ro 
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to their Embraces; and the Women would not be able to un- 

dergo the pains and charge of educating their Children without 

the aſſiſtance of the Fathers. ; 28 


+ 43. | 


IV. Bigamyis when a Man marries two Wives, C. 5.5. 2. 
and a Woman two Husbands at the ſame time. 

Several Nations do ſuffer it in the Male, but not 

in the Female, becauſe propagation would be pre- 

judiced by ſuch a liberty. 

It is puniſhed with Death. | io Ia 
| | auth. hodĩe. 
In Friez land it js corrected with the Baſtinado, and a tem-,  , - » 
porary Baniſhmenr. In Spain, with Stigmatizing with the Ler- 
ter Q. which ar firſt was the Figure (2.) of two. Matth. de 
Criminib, Tit. 3. cap. 1. num. 13. In England, the Man ſuffers 


Death as a Felon, but is allow'd the benefit of the Clergy. 
1 Fac. cap. 11. FS 


V. * Stuprum is when an unmarried Man lies * P. 48. 5: 
with an unmarried Woman who lives in Reputa- 34. 1- 
ow, and is not ſuſpected to be a common pro- 

tute. a: 

The Puniſhment of Perſons of Rank and Figure 
is a confiſcation of half their Goods; the meaner 
fort receive corporal Puniſhment with Relegation. 


W- (By the Canon Law, he that deludes a Virgin will be forced 

either to marry her, or give her a ſum of Money. c. 1. & 2. 
x. h. t. And this was the Divine Law, Exod. 22. 16, 17. Deut. 
22, & 23. & ſegq. and it is uſed in many Countries at this day. 
Groemw, in Inſtit. 4. 18. 4. but not in England. 


le that deflowers a Girl not fit for Marriage, — 48.19. 
tho with her conſent, may be either baniſhed, or 5. 
condemned to the Mines. 75 ni 
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In England it is Felony, if the Girl is under ten years of ape. 
19 Elic. cap. 7. | | 
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el " Inceſt is + Crime committed knowingly = 7, Ck 
by that Man and Woman (in. the carnal Knowledge 1. cum ſeqq- 
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of each other) whom the Laws have forbidden to 

marry by reaſon of airy or 1 f. 0 of Blood. 

The Law of Nature forbids it in the aſcending 
and deſcending Line; the Law, of Nations betwixt 

Brothers and Siſters, and the Civil and poſitive 

Laws, where there is any other Prohibition. 
. 48. 3. The Puniſhment of it is Death where the Of. 
38.2. fence is againſt the Law of Nature; 


| [As by the Divine Law, Lev. 18. 20.) 
*C.s. 5. 4. In other caſes, 


Jointure, are liable to confiſcation. 


| {But of the Woman the Puniſhment of Death, gc. Is out of 
Groenw. de Legibus Abrog. in Lib. 8. Cod. 8. J. s.] , 


4 


Deportation. The Portion and 


VII. Sodomy. is when a Man lies with a Man, 
or with a Woman againſt Nature, or when Man 

or Woman lieth with a Beaſt. 
c. 9. 9. 31. The? Puniſhment of it is the Death of the Man 
g and Woman. — 

[ Lev. 20. v. 13, 15, 16. and by Cuſtom either Hanging or 
Burning. By the Canon Law Lay-Men are to be excommuni- 
cated, and Clergy-Men to be depoſed and confined to a Mona- 
. 47.11. But the * endeavour and attempt to commit this 
1. 2. Crime is not puniſhed with. Death, tho in au 
roximo. WES a 34% 5-3 $a) 

*D.48.8.z. VIII. © Homicide is a violent taking away the 
ULife of Man bycanother Man unlawfuly. By 
tc. is. Man both Sexes ate underſtood, and an Infant 
in the Womb is comprehended under it. Poy ſon- 
ing is the more odious way of killing, becauſe of 
the Difficulties to guard againſt it. 
Ic is Voluntary, 223 or Caſual. 


[ 


* D. 48. 8. I. Voluntary Homicide is that which is com- 
1. 1. mitted wilfully, either with 4 Weapon, Fiſt, Poi- 
Juen, Magical Arts, or by any other means: It is 

* voluntaty 


„„ Kö 1 
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) oy Homicide to take away a Man's Life © 
. by Perjury in a Court of Juſtice, or it a cer, 
; ſtrate condemns a Criminal to Death by re 
t or where one contrives that another may be ſta 
8 to Death. It is not material whether the 12 5 
cide is committed by your own Hands,” or * by +1556 8 
þ the Hand of another fy your direction; wherher 13. 
upon a Freeman or a Bondman. 


[Exod. 21. 20, The Poles make a aiſlin&tion, and Fine only 

him that kills a poor ordinary Fellow, and puniſhes with Death 

d him that murthers a Perſon of a better Charadter and TOS 
| Matth. de Crimin. Tit. 5. c. I. num. 7.] MN 


f It is queſtion d whether it is lawful to kill one 
under a Ban or Proſcription? And it is anſwer d, 
That tho' a Man loſes the right of a Subject, p. 422 


o yet he retains the rights of Nature, and the bene- 5. 

n fit of the Law of Nations, and chat therefore f it is 
unlawful, 

n 


In Germany there is a Law, that as foon as any one is de- 

tlar d to be under a Ban for a Crime proved, his Lite and Goods 

or are at the diſpoſal of any Man. Gail. de pace pub. Lib. 2. c. 5. 
ji- mum. 15. & 16.] _ 


Voluntary Homicide may be perpetrated ab, 
Deliberat ion, or without Deliberat ion. 


is Homicide "with Deliberation is when one kills 

2 another upon a premeditated deſign, and in cold 

Blood. If the deſign cannot be proved directly, it 

10 may be learnt from circumſtances, as when there 

y Was Enmity between the Parties, providing Arms, 

nt lying in wait, &c, A deſign to wound may ber D. 48. 8, 
05 interpreted an intention to kill. T 0.9.15. 6. 

4 9. 12. 


Private Duels were unknown to the Romans, and there was 
no Laws concerning them, By the Laws of England, if the 
Perſon wounded dies within a year and a day after his wounds, 


N- it is preſum'd, chat he dy d. of his wounds. 3 Inſtit. 33. In the 
i- . it is Death z e 2 wound with deliberation; ſo that 
i$ the Judge may procece to tryal without expecting che eyent. 


Clar. pract. Crim. 32. num. 10. 
17 7. Sempronius . 
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p.47. o. Sempronius deſigning to kill Titizs, kills Me: 
18.3. via by miſtake, he is guilty of deliberate Homi- 
cide, for he had a deſign to kill. There was in- 
* and an effect, tho' in the Perſon of ano- 
1 | OO RY wy nd 
= *D.9.2.11. One mortally wounds Tirius, another comes 
„. 15. 1. afterwards and kills him out- right, both are guil- 
„5. ty. But if the firſt wound was not mortal, he 
that kills him is guilty of the Homicide. 
p. 48. 8. * Sempronius commands and encourages Titius 
15. 1. to beat and wound Mzvizs, but not to kill him; 
Tirius kills him, he that commands not guilty of 
Homicide. Otherwiſe if he had commanded and 
encouraged to kill him, for it is an aſſiſtance. 

D. 48. 8. One kills another in a Quarrel, if he ſtroke 
13 him with a dangerous Weapon, it will be inter- 
preted deliberate Homicide. 6121 
C. 9.16.8. The Puniſhment of deliberate Homicide is 

Death by the Cornelian Law, 


[As in the Divine Law, Exod. 20. 13. Deut. 5. 17. Lev. 24. 
17, 21. But by the Canon Law Excommunication.] 


and if Thieves are guilty of Murther, they are 
4 p. 48. 19. uſually hung up on à * Gibbet in the place where 
28. 15. the Crime was committed. | 


[Contrary ro Deut. 21. v. 22, 23+] 


*D.48.8.7. If many attempt the Death of another (tho' it 

does not appear who gave the wound) all are guil- 

ty of his Death, for their preſence made the Mur. 

therer more bold, and the Perſon ſlain more fear- 

7 P. 48.8. ful in his defence. And ſo by * ſtriftneſs of Law 

14. the de/ign, will and endeavour only to commit Ho- 
micide is puniſhed with Death. 


ut by Cuſtom almoſt every where the endegyour is puniſh- 
ed only by ſome other corporal Puniſhment or pecuniary Mult. 
* Matthens de Crim. cap. 3. tit, 6. mum. 11. 4 Sor 2s 
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" Note, That by the Laws of England, Homicide with Malice 
forethoughtor with Deliberation is call'd Murther, which Word 


is neceſſary in the Indictment. But voluntary Homicide upon a 


ſudden occaſion, or without Deliberation, is termed Man-ſlaugh- 
ter. The Puniſhment of Murther is Death without benefit of 
Clergy. 3. Inſtit. cap. 7. In Man-ſlaughter the Criminal is allowd 
his Clergy 3 and if he can read, he is to be burnt in the Hand. 


1 Ed, G. c. 12. 18, Eliz.c, 7. If one indicted of Murther or 


other Felony (except Petit Larceny) ſtands mute, or will not an- 
ſwer, he ſhall ſuffer the pain fort & dure, i. e. ſhall be preſſed 
to Death * degrees, c. 2. Inſtit. Weſt. 1. cap. 12. The En- 
gliſh call all capital Crimes Felonies. High- Treaſon is Felony and 
ſomething more.] 


Thoſe that attempt to xi themſelves to evade D. 48.21. 


the Puniſhment for their Crimes, for which they 3: = 10 


5. 7. 


have been accuſed, are puniſhed as deliberate Mur- 
therers ; but thoſe that attempted to deſtroy them- 
ſelves out of an impatience of Pain or Grief, &c. 
were treated with more mildneſs. 


[For the Gownmen as well as the Soldiers, amongſt the Ro- 
mans, were infected with the vanity of the Stoick Philoſophy, 
which eſteemed it an honourable Action. At this N Cuſtom 
and practice, the dead Bodies of thoſe which have been guilty 
of Suicide, are treated ignominiouſly, either by hanging on a 


D. 


« 
bu 


Gallows, or by burying the Body under ir. Mattheus de Crim.” © 


Tit. 5. cap. 1. num. 11.) 


Homicide ® without Deliberation is committed on * D. 48. 8. 
a ſudden Quarrel and in paſſion, raiſed upon great I: 3: _ 
49. 16. 


ſome great Emergency, and not from a habit off 


Provocation, or in a Drunken fit, occafion'd by 


drinking. 


It lies upon the Criminal to prove that he had 10. 9. 16.3. 
no fore thought or den; and if he proves it, the D. 48.8. 3. 


Lives of ſuch Criminals ought to be ſpared, tho 
they may be treated with Severity. For if Death 


follow d upon a Wound given by an Inſtrument 
which was not likely to kill, the nature of the 
Inſtrument ' ought to be conſider d, as alſo the 


Place of the Wound, And if ir does appear either 


that 
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that the Inſtrument was improper and unlikely for 
thecommiſſion of ſuch a Crime, or that the wound 
by a dangerous 19 — * was not likely to be mor- 
tal, but that the Perſon dy d ex malo regimine, Ec. 
in theſe caſes the Criminal is not guilty of Del ibe. 

= rate Homicide. 7 
— 48. 3. If one on a ſudden Quarrel is kill'd, and it 
i does not appear who gave the wound, all con. 
cern'd in the Quarrel ſhall be. puniſhed, but not 

with Death. 10 1 


[Vide antea, the Law of England concernin g Manſlaughter.) 


However, he that kills another is to be adjud- 
1D. 48; 8. ged * unworthy of ſucceeding him by ill or as 
7. 4 an Inteſtate; and therefore the Eſtate ought to go 

to the Exchequer. 


e of 

[In France and Holland the next Heirs, tho' never ſo remdte, 
are prefer'd before the Exchequer. For there is no confiſca- 
tion, except in the caſes of Treaſon and Blaſphemy ; there be- 
ing no reaſon that the Fa& of one ſhould prejudice the whole 
Family. Perez. Preleck. in C. 9. Tit. 16. num, 31. 


„c. 9. 16. 2. Neceſſary Homicide, is when one for the 
3-& 5- defence of his own Life kills the Aggreſſor. This 
c. 9.6. 4. may be done without expecting the firſt blow, for 
that may make him uncapable to defend himſelf 
at all. But this ought not to exceed the bounds 
© — of Self-defence. Now thoſe bounds may be ob- 
8 — with reſpect to the manner, the time and the 
CAanjſe. 

J. 4. 2. The * manner of Self-defence direfts that you 
. ._ ..,., ſhould not kill, if you can by any means eſcape; 
for you are bound to fly if it may be without 

danger. Neither is ſuch flight ignominious even 

in a Soldier. - 

»D.g.2. The? time is to be confider'd, as when the Per- 
45-4 ſon wounded doth not fall upon the Aggreſſor af. 
ter the Fray is over, or follow him when he is — 

nin 
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ning away; for that is Revenge and not Defence. 
So he ought not to meet him too ſoon, 
The canſe or Inſtrument allo is to be obſervd; 
for if you defend your ſelf againſt a Stick, by 
beating and wounding the Aggreſſor, the kil- 
ling of him will exceed the bounds of Self. de- 
fence. Thus if the Aggreſſor gives you a blow * D. 9. 2. 
with his Fiſt or Whip, you ought not to ſtab him 5* '- 
with a; Poyniard, becauſe there is no proportion be- 
twixt the Injury and the Revenge. 
If the bounds of Self defence are not obſerv'd, he 
that kills may be puniſhed, but not with Death, 
by reaſon there was a provocation. But if the 
manner, time and cauſe of Self defence are rightl 
followed, he that kills the Aggreſſor is ſubject 
to no punifhment. | 


[By the Laws of England he ſhall forfeit all his Goods and 
Chattels. 2. Inſtit. cap. 8. but he is pardon'd of courſe, 2. Inſtit. 
cap. 101. pag. 220. ] 


This Neceſſary Homicide may be extended to: p. 48. 8. 
the defence of one's Chaſtity; for if an attempt is 1.4. 
made upon the Chaſtity of an honeſt Woman or 

Man, they may lawfully kill the Aggreſſor, even 

if he attempts the Chaſtiry of any of their Family. 


"If an honourable Perſon is treated ignominioully, p. 4. 2.8.2. 


as when he is ſtript naked and ſcourged, he may 
defend his Honour with the Death of his 
Enemy. ; ? {391 
In * defence merely of one's Goods, killing is not* P. 48.8.5. 
lawful, unleſs ir be the killing of a Thief by night 
when your own Life is in danger, or when the 
killing is of a Thief by day that defends himſelf 
with a dangerous Weapon. 


[The killing of a Thief by Night, whether your Life was in 
danger or not, was permitted by the Moſaick Law, Exod. 22. 2+ 
Quere the lawtulneſs of it by the Evangelical Law. It was al- 
low'd by the Law of the Tyclve Tables. By the Law of — 
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gland it ĩs permitted to kill one that offers to robeitber abroad, or 
in an Houſe, or one who attempts to Murther. 24 H. 8. cap. 3. | 


3. Caſual Homicide is that which happens with. 
out the intention of the Perſon committing ir, as | 
when an Hunter kills a Man in the Fields inſtead | 
of the Game, Cc. But for the right underſtand. | 
ing of this matter, you muſt diſtinguiſh in Caſaal 
Homicide, whether it was . caſual, and when | 
C. 9. 16, you were about a lawful act, for then it is free | 
1. G5. from all puniſhment; or whether there was 2 q 
( 

c 


fault or negle&, or ſome unlawful act mixt with 
5 and then it ought to be puniſhed, but not with 
eath. 


. [See Exod, 21. 12, 13, 14. Deut. 19. 1, 2, 3. (Fc. concerning 
Sanctuaries, in caſe of caſual Homicide. By a Statute in England l 
all Sanctuaries and their Privileges are taken away. 21 Fac. 1, 
By the Laws of England the Perſon committing caſual Homicide 0 
* Chancemedley) forfeits all his Goods and Chattels, but he 0 
ath a pardon of courſe. 3. Inſtit. cap. 101. pag. 220. By the 
Laws of Saxony a Weregeld is paid to the Rindred of the ſlain; 
and if he hath no Kindred, the payment is applied to pious 
- Ufſes; and fo by the Cuſtom of other Countries. Matt h. de Cri- 


min. Tit. 5. cap. 7. num. 12. | 2 

That Homicide which is committed by the Mx 0 

P. 1. 18. giſtrate is lawful, provided that ſort of Death 5 
13. is inflicted which the Law directs. So Homicide 

committed in War by thoſe who have a juſt cauſe 1 

of War is by all means to be eſteem'd lawful; be 

for in publick Affairs between Nation and Nation, M 

this is the way of puniſhing Offenders, and re- — 

pairing Damages. py 


p. 48. 9. IX. Parricide properly taken, is Homicide 
x. I. 3.1.4. committed by Children upon their Parents, and by 
Parents upon their Children, or upon thoſe that th 
are in the place of Parents and Children, as Uncles 
and Aunts, &c. but a ſpeaking it may be | 
committed amongſt Collaterals, vis. Husband Je 


and Wife, Brothers and Siſters, and thoſe * 
, wy ; Fi 
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are allied by Kindred, or Affinity to the fourth 
degree | 177 N 
The ” Puniſhment of proper Parricide, is that, 9.48.9. 9. 
the Criminal ſhould be ſcourged, and afterwards C. 9. 17. 1. 


ſewed in a ſort of a Sack with a Dog, a' Cock, a+ 4. 18.6 


Viper, and an Ape, and then to be thrown into the 
Sea, or into a River, as unworthy to have the be- 
nefir of any of the Elements. If no Water was near, 
then the Criminal was thrown in that manner to 
wild Beaſts. Thoſe Creatures were to accompan 
the Criminal, becauſe they are malicious and mil- 
chievous to thoſe of their own kind without any - 
exceptians/! {ttt -7- | | 
* Improper Parricide is puniſhed only as volun- * D. 48. g. 
tary and deliberate Homicide. * 

The * endeavour and deſign attended with ſome B. 8.9. 1. 
external act, is as much puniſhed as if the Wick- in fin. I. 7. 
edneſs had been accompliſhed ; 


[Vide Exod. 21. v. 15. & = 


and thoſe that aſſiſt in the commiſſion of this * D. 48.9. 6. 
Crime, altho' Strangers to the Family, are tounder- 
go the like Puniſhment. 


- 


The Puniſhment for proper Parricide is not in uſe. There 
is ſome remains of it in Spain, but the Criminal is put to Death 
before he is put into the Sack, or thrown into the Water. 
Moſt Countries have their particular Cuſtom of puniſhing this 
Crime. Some hang the Criminal, others break upon the Wheel, 
or tear with hor Pinchers, bury alive, drown, Cc. Matth. de 
Crimin. Tit. 6. cap. 2. num. oy | 


ef Children offer any Violence to their Parents, « p. 35.13. 
the Prefed of the City may puniſh them. 2 
: «8. 47. 3. 
[To ſmite or curſe the Father or Mother, is Death by che G4. 
Jewiſh Law. Exod, 21. ver. 13. G17. | 
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X. Raviſbing (Raptus) is when a. Virgin or 
Widow (more eſpecially Nuns) are taken away 


2 force, with intent to deflour them, or when 
— 


ſe are actually defloured by force without 


taking away. Altho' the taking away is done with 


defign to marry the Perſon, the Puniſhment is not 
the leſs, and the marriage is void. All Acceſſories 
and Aſſiſtants, Governeſſes or waiting Women, Cc. 
ſuffer the ſame Puniſhment; neither will the de- 
claration of the Woman ofrerwards , that ſhe. 
conſented, excuſe the Criminal, if that conſent 
does not appear from other circumſtances. But 
if the Woman was under the Government of 


dier Father or Guardian, it is force notwithſtanding 
her conſent. | al | 


Obſerve that the Crime is committed by taking 
the Woman away without deflouring her, and by 
a forcible deflouring her without raking her away. 
Alſo it ought to be the taking and deflouring of a 


Woman of an honeſt Reputation; for common 


Proſtitutes are not within the protection of this 
Law, it being abſurd to puniſh one for an attempt 
on the Chaſtity of that Woman, who hath none, 
or hath no value for it. cating 5; 

There have been inſtances where Women have 
been puniſhed for taking away young Men by 
force, with defign to debauch them. So that by 
parity of Reaſon they are under the ſame Law. 

The Raviſher may be {lain by any of the Kin. 
dred in the act of taking away, or of debauching 
the Perſon raviſhed. n 


[This is obſolete. Groenw. de Legibus Abrog. in C. g. Tit. 13. 
The Puniſbment is Death and Confiſcation of all 


the movable Goods of the Raviſher, to be applied 
to the uſe of the Perſon Raviſhed. For. force is 


not to be encouraged or endured in a well regulated 
Commonwealth, much leſs Force and Whoredom 


join'd 


** 
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| Area <1 23 * i r 
Join d together; Which wonderfully depraves the 
mind of Men, and often occaſions Murther. | 
' He that carnally knows a Virgin © unfit for mar- D. 48. 19. 
rage, may be condemned 'to the Mines or ba. 38. 
n e A 


rr ai tit tr ln 203 VG einn 
n ſeveral Nations: the Petialty of Death is not always inflict- 
ed upon the Acceſſories, nor upon the Principal; eſpecially if 
the Woman marries the Raviſher. Groenw. de Legibus Abrog. in 
C. 9. Tit. 13. Amongſt the Engliſh Statutes, Vide 13 Ed. 1. 3. 
H. 7. c. 14. where it is requiſite that a Maid have Lands or 
Goods, or be Heir apparent to her Anteſtor, to make the taking 
her away by force to be Felony. Hide 4 & Phil. & Mary cap. 
8. 18, Elix. cap. 6. But a deflouring by Force or a Rape, pro- 
perly fo call d, is Death withgur benefit of the Clergy. ]- 


XI. Witchcraft ( Maleficium ) is a Crime where C. 9. 84. 
one by Charms and evil Arts, and by the aſſiſtanſse 
of evil Spirits, ' doth miſchief” to Men or their 5 
Goods. * Thoſe that confult Witches are equally C. 9. 18.8. 


a Criminal, and both Puniſhable with Death: Ci. 9.18.5. 
5 Conſtantine the Emperour has declared that C. 9. 19.3. 
5 That Magick. which is directed to 4 good pur- 
t pole (as to ſecure Men from-Evil, to drive away 
I Storms, Cc.) is lawful, and ought to be encou- 
_ but that Law is corrected by the Emperor 
e * 0. ; | : 3 c N. Leon 
y pl 2 P 
y __ [And it is condemned by the Cznm Law, Tit de Sortilegis. 
ſhe Divine Law having condemned to Death che Witch and him 
that hath a familiar Spirit; che Being of Witches ought nor to 
n. be queſtion d by Judges, tho' the prerence of a Commerce with 
Mg the Devil, and the Frauds and Diſturbances created in Civil So- 


cienes upon that account, may deſerve the ſeveteſt Punithmenrs : 


Exid. 22. U. 18. Dext, 18. ver. 10. Amongſt che Engiifh Scatutes. 


Vid, 1 Fac. cap. 12.] 


XII. Houfe-Burners (Incendiarii) ate thoſe i Þ. 49.19. 
who: (out of Malice or Deſign to ſteal) burn 28. 12. 
uſes in Towns, or Stacks of Corn near Houſes, P. 47. 9.9. 
Oe. A Man ought not to burn his on Houſe, If 
it is committed by neglect, thoſe tigt ſuffer by it · 
1 1 may 
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may ſue for Damages. It ought to be puniſhed 
—_ ſeverely than Theft, — of x". =_ 
which it ſtrikes into Mankind; and becauſe a 
thing ſtollen ſtill remains for the benefit of the 
Publick, whereas every thing may be abſolutely 
deſtroy'd by the Fire. This Crime is more per. 
nicious than Murther, for that ſeldom extends be- 
ond the delign ; whereas Fire too often involves 
in the common Calamity unknown Perſons, and 
Friends as well as Enemies. N 
The burning of a Cottage or Houſe ſtanding by 


it ſelf, is not puniſhed with Death. 


[But this diſtin&ion of Houſes ignor allow'd by the Moderns. 
Groenw, de. Legibus Abrag. in D. 48. 19. 28. | 


= 1,418.8, XIII. » Force (Vis) is that which controlls and 
impoſes a Neceſſity upon the Will; and is either 
Publick or Private. A 

Public is Force with Arms, Private without 
* D. 48. 6. Arms. Under the word“ Arms, not only Swords, 
9. J. 11. 1. Shields, Cc. but Clubs, Stones, and every thing 
J. 4. 18. 5. which may be inſtrumental in wounding or beating 

is comprehended. | 
„ P. 48.6. * Thoſe are guilty of public force, who keep 
1. G2. Arms in their Houſes, and make uſe of them orher- 
wiſe than upon Journeys or Hunting, or tor ſale ; for 
r D. 48.5.3. Arms are to be made only for publick uſes. ® Thoſe 
I. 3. l. 5. Cc. who raiſe Mulritudes in Arms for Sedition, or to 
| burn Houſes, to take poſſeſſion of an [Houſe or 
Land, to eject lawful Poſſeſſors, to raiſe Contribu- 
tions, or break the publick Peace, c. are to be 
P. 48. 6. * puniſhed by Deportation or Banilhment, and 
6. & 10. 2 the Criminals have been puniſhed wich 

eath. | 

© P.48.7.2, © Thoſe are guilty of Private force, who call 
cumjegqq. a multitude together to do ſome illegal act by 
Tr 42.7.1, force on a Private account. * This was puniſhed 
| by a ConfiſcMion of the third part of the Eſtate 
of the Criminal. | [But 


4, ä 
N. 
* 
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| (Bur at this day the puniſhment of Publick and Private force 
is arbitrary, and at diſcretion. Groemw. de Legibus Abrogat. in 


Dig. 48. Tis. 6. & 7.) 


XIV. Falſhood (Crimen Falſi) is a fraudulent * J. 4.18.7, 

ſuppreſſion or imitation of Truth to the prejudice 
another. So that three Things are requiſite to 

the commiſſion of this Crime, Corruption.of Truth, 

Deceit and Damage to another. Tho' Truth is 

but one and confiſts in a point, yet falſhood has 

various ſhapes, and may be committed in many 

inſtances, v1z. 3 | 

By bare * Conſent, when one ſells or mortgages p. 4.10. 
the ſame thing to two Perſons in two ſeveral 21. 
Contracts. ee 1975 | 

By * Words, as by Perjury, when a Witneſs know- . 48. 70. 
ingly bears falſe Witneſs in a Court of Juſtice, or .. & 1. 
is guilty of Suborning others. 

By * Writing, as in Forgery, or ſigning of falſe *D. 48. 10. 
Inſtruments and Deeds, or knowinglv ufing Inſtru- 2- 
ments forged by others; or when a Notary writes 
that which was falſe, or omits that which is 
true, or by concealing any writing, or blotting, 
cutting out what was written, or“ opening un- P. 48. 10. 
ſealing and altering the Wills or private Letters of 1. 5. 
other Men. | | = 48. 10, 
By Fad, which has no relation to writing, as 
when a Child is fraudulently put in the place * P. 48. 10. 
of another Child; when a falſe Perſon is repre- 30. pr. & 
ſented: falſe Weights and Meaſures made uſe of; · . 
a falſe Coat of * Arms aſſum d; the publick Mo- * D. 48. 10 
ney clipp'd, or falſe Money coin'd, Cc. . 1.227: Þ 
The ® puniſhment of this Crime is ſometimes De- 7, 4. 18.7. 
8 ſometimes Death, or a leſs puniſhment. 

here there is no proper puniſhment aſſign d, it is 
the Crime of Stellionate, and may be puniſhed at- 
bitrarily, and at the diſcretion of the Court. 
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Cin France it is Death. In Holland the Baſtinado or Baniſh- 
ment. Gronw. de Legibus Abvog..in Inf it. 4. 18. 7. In Englanil 


Forgery is puniſhed by Fine and Pillo h:Ears'to be cut 
off, che Noſtrils to be ſlit, forfeiture "Þ 5 durin 1 


and perpetual Impriſonment. The ſecond Offence of chis na. 3 


ture is puniſhed wich Death 257 Felon, without the benefit of 
the Clergy. 3 Kix. cap. 14. Perjum is puniſhed by Fine of 
Twenty Pounds, Six months Impriſonment, and ever after diſa- 
bled ro give F Cc, By, the Divine Law it ſhall be 


Hal ha 5 88 he thought t to, do 4a, his other: 


nag ni: Nn 11. In 
P. 48.13. XV. 6 008 Peculativs( 4:pecore Cartel, in which 
I. & 10. Riches did conſiſt before Money was invented) is 
| 2 ſtealing: of the-publick Money, or a cheating in 
9 Accounts. By publick Money I do not 
d po mean the Money of any © City or Corporation, 
15. for ſtealing of that is but common Theft, but the 
publick Money belonging to che ane 
is to be underſtood. 
*L 418.9, The © Puniſhment is Death, boch! in the Princi 
C. 9. 28. pal and the Accomplices, if committed by Ma- 
giſtrates; other wiſe Deportation. This ſort of 
Theft ought to be treated with! ſeverity becauſe 
de =" committed, you's is attended with breach 
A 0 1 10 
f D. 48.13. XVI. * Crimen Ref 47 is almoſt of the ſame na- 
2. 61 4-3- ture, but it is particularly deſcribed to be an ap- 
fing of the publick Money to other purpoſes 
than directed, or . "6 0 any: pub- 
lick uſe audi „ n it 
ITbe: Paniſhment is certain pecuniary Malk 
XVIL.Sacrilege is the ſtealing of a thing dedi- 
_ 42 3: and to God in à conſecrated Place. For if any 
3 thing belonging to private Perſons left in a Church 
5 is gre it _— Tbeft, (At nde 01 
„bande T65! WQ qoiq of 2: 0193 95- 
1 che C ire: pros 85 alſo aer Selce 


« quiſquis 17. Ju. G. aas it doe ene Thing own 
on rip wa You place bos cond; 190 
2 5 8 » Thoſe 


* 9 1 , 


—— 2 — 
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— 


2.29.2, 


| 12 this Law is obſolete. Groenw. de Legibus Abrog. in C. 
1. 12. | ; 


The Puniſhment for the moſt part is Death 1 5. 48.13. 
but . regard ought to be had to the thing ſtollen, s. 
— time, the place, the age, the ſex of the Ot- 
in | 

XVIII.“ Bribery (Crimen Repetundarum d pecu-*D; 48. 17. 
mis repetendis) is the en. of Money, or Pre- 1. cum ſeqq. 
ſents by Perſons in publick Office, either to do 
Juſtice, or to commit Injuſtice. If it ſhould be 
permitted to receive Money on any terms, the pre- 
tence would be at all times, that the taking was 
to do Juſtice, and then it would be impoſſible to 
make any diſcovery. Beſides Juſtice ought not to 
be ſold, but Salaries ſhould be allow'd by the pub- 
lick. Such Officers alſo ought to ſuffer, if their C. 9. 25.6. 
Wives or Servants receive Preſents; for it is fit 

that they ſhould anſwer for the Fidelity of their 
Family. Neither ought the Maſter to receive = c. 9. 25.6. 
any thing after he hath laid down his Office for 

Kindneſſes done in his Office; for Magiſtrates 

ought to be as free from Covetouſneſs as from Fear. 
Preſents of Meat and Drink that are preſently to p. 1. 16. 
be ſpent, were allow'd, eſpecially from the Kin- 6. 3. 
dred of the Magiſtrate; for there is little ground 

for ſuſpicion. Alſo the Magiſtrate might receive 
Preſents, from other Perſons to the value of 

55 auret in any one year, if they had not any p. 48.11, 
Suit or Petition depending before him, fot 6. 

it would be. unjuſt. to ſuppoſe that the favout 

the Prince ſhould put à Magiſtrate in a worſe 2 
ition than he was before in his private ſta- 


r 
Lang 
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C. 1. 33. Þ Magiſtrates ought not to buy any thing of per- 
r. 1, 2,34. ſons under their Juriſdiction, or in their Province, 
nor hire or let out to hire, Ec. for Bribery may 
be covered under ſuch Contracts 
[This i is obſolete; the buying of Titles nb 1 the 
Magiſtrate being only profil. Groenw, Sh Abrog. in 
C, 1. 33. 
p. 48.11. The * Puniſhment of Bribery is Death; -if the 
7.3. Bribe was received to pur an innocent Man to 
Death; and it is Baniſhment to abſolve the guilty 
*D. 48. 19. upon fach accounts. © Btibery in Civil Cauſes 
38. 10. was puniſhed with Baniſhment and Confiſcation of 
f C.9.27.1. the Eſtate, or? ſometimes by a Confiſcation to re- 
ſtore fouttold for the Damage. And this alſo ex- 
* D.48.13- tends to the * Heir after the Death of him that 


14. was guilty, if the Action is brought within a year 
after his Death, for the Heir is enriched by the 
Crime. 

VC. 9. 27.6, ag u Perſon thar gives the Bribe i is FP n 

2 a e. 


Ckut by the n Cuſtum Bribery. is unden euer 
or at the diſcretion of the Court, by ine, or by à removal 
from JT. Office.  Groenw. de Legibus Ar i in Inſlit. 4. Tit. 5. 
num. 2. 


*. 48. 15. XIX. *: Man Realing ( Plagium dem BAG ov ah 
+516. ed) is a fraudulent taking away; or concealment 
of a Freeman, or of another Man's Slave, This 
may de committed by ſelling, giving, exchange, &c. 
It is not properly "Theft , for à Freeman cannnot 
de ſtollen, neither is anorher- Man's Slave pro 
ly ſaid to be ſtollenurileſs Gain is made oy it; Bu; uf 
it is Man-ſtealing, When he is perſugtleq to Tun 
FI. 4. 18. away from his Maſter, or when he's. ecke 
10. after he hath run away from him. 


D. 48. 15. The; Punifbment "was ae and conderitttion to 


f. 2 7: the Mines, but at laſt Death. 


& 16. | . * [As 
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Imperial or Cwil Law. 
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— — 7, 


"As by the Divine Law, Exod. 21. 16. beit. ac. 7. And foir 
is the Canons, c. 1 x. de furtis. 
ta Engl 


and the ſtealing of Men or Children ( 2 
ring) eo hed by Fine, Pillory, Ge.) I: = 


XX. Crimen-Ambitis is committed by 238 ! D, 42. „ | 
into publick Offices with Money or other Gifts, “. in. 5 | 


or canvaſing by Entreaties. If the Plantiff or De- 
fendant made Viſits. to a Judge while their Cauſe 
was depending before him, they might be accuſed 
of Ambitus. * This Crime was ſo far aboliſhed, 
when the Senate transfer d all, Power upon the 
Prince, that thoſe about the Prince might bring an 
Action ona promiſe of a Reward for their Vote, or 


for their aſſiſtance in obtaining an Office for ano- , * A. 


ther. But this too afterwards was taken away by 


Juſtinian, and the Laws againft Anbitus te- * Nm. 8. 2 1 
egg # 7. 71 


ſtored. 


r, the Canon Law the Crime of Simony hath great ly 
Wit Tit. x. de Simonia. 

At chis day there is little or no regard to the Laws concern- 
ing this Crime. In France Offices are publickly ſold, and the 
practice is univerſal. Matth. de Crim. Tit. 11. cap. 1. num. 3. 


This Crime is with more reaſon, eee in a n THe" 


than ina Monarchy. 

In England the Statute 5 , 6 Fd. 6. uy 16. reſtrains Ute 
buying ſome places which — the adminiſtration or exe- 
cution of Juſtice, or Offices concerning the Kings Revenue, &c. 
The 31 Eliz. cap. 6. reſtrains the buying of s in Coll, 
Hoſpicals, Sclivobs and Spi ritual Benefices, ] . | 


XXI. Crimen fraiditi annong is coated 95 p. 
abuling the Markets, as by raifing- the price of 2. 


Vicuals, foreſtalling, monopolizing, c. For an- 


nona ſignifies Victuals, and all tbat is neceſſary 


tor the ſuſtenance ot Man, which might ſupply ri 

Publick for a year. It is generally awful for 

every Man to { it his: Commodities here and to 

hom 

de ublick; — — iberty ought to be teſttaĩned for 
eh of the yrhole Body. The regulation of 


Fairs 


yer wllen it is prejudicial to 


48.12. 
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Pals in Matkets is of extraordinary conſequence 
to the: Poor. Officers were oo for that 
_ and to inſpect the and Mea. 


*D; . The Puniſtment was twenty, 705 and more 
| en to the quality of the 


Beſides Theſe; Rapine, Damage, In on (of which 
have ſpoken only as private Treſpaſſes, though 
peated in this place on the 25 
of a Criminal Proſecution) thete are Crimes to 
which no certain Puniſhment is annexed, AR there- 
fore are calłd Crimes extraordinar 700 

. 4711. 1, The Crime of procuting © Abortion either by 
ir dee or blows upon an Infant conceived, 
but fot form'd into humane ſhape. 


Lid. Exod, 21, 22-] J 


If the Life of the Mother Could not be el 
ne Abortion, it is no Crime to carry off the 


| 
they might be 


ne on . Sam 

19. 4711. 2,'* Threarning Death or Bodily kurt. This 

2* Crime Was call'd Sco oper uus { 4 cn e 0 
threaten. or endeavour the — any one) from 


a Cuſtom atnongſt the Arabiunt of —— Stones 

upon the Land of the Perſon with whom they 
* D. 39. 2. 2 — * Here the Perſon threatned might 
6. k. urity for his preſervation. 2 
p. 4711. 3. * Digging or breaking down rhe Danms of 
10. pals Rivers. 
. 47.11. 4. Fretended Conjuners and e were 
11. © puniſhed at diſcretion * any Dm they did 

tory People: 6 808 4 i? 

A vightion of aon and Se. nakhres of 

N * 47.12. gy Den, whie was ommitted — = 
: tp Ne” 9a DEL ma, and 10 2 the ts. 
miſuſing 
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miſuſing the Carcaſs or Bones, hindring the Body 
. Srl? | 
6. Conctifion, whereby one is frighten d to ge DN 
Money ot any other thing by a pretendèd com 6 . 
mand of the Magiſtrate, or by threarning to be 

Witneſs againſt one, by miſuſing Power in an 

Office to extort Money, &c. 

7. Abigeatus, or a driving and ſtealing Cattel D. 47. 14. 
out of a Herd or Flock, Or out of che Fields or v. 
Inns, pie one Horſe or Ox, four Hogs, ten 45.14. 
Sheep or Goats at once, or at ſeveral times. If the 3. or 
ſtealing is of a leſs number, it is puniſhed as a | 3 
common Theft. Bur if there is a colour of pro. P. 4. 14, = 
perty in the Driver, it is no Crim. . 44. 

8. * Prevarication, where the Informer colludes p. 4. 15. 
with the Defendant, and makes a feigned Proſe- 1.17 1 
cution. This may be extended to the Advocates * A 
of the Plaintiff or Defendant, who betray their I 
Client's Cauſes. | 


9. D Recerving or harbouring of Thieves or other * D. 47.16, 
Criminals knowingly, or letting them go away 1. 
when they might be apprehended. The d puniſf p. 47.16. 
ment may be mitigated if a Thief is received by 2. 
his Kinſman; and ir ought to be remitted. wholly 
in caſe of Children and Parents, Husband and 
Wife, if they only receive each other, and do not 
take part in the Crime. But if there is no relati- 
og between the Criminals, the Receiver oaghr to . 
be puniſhed equally with the Thief 
I. N Mgbt- Thieves are alſo puniſhed extra or- D. 47-17, 
dinem, and more ſeverely than common Thieves, 1. 
becauſe of the great opportunities of ſtealing, and 
the terror which they bring on Men when aſleep. 


* 


- Baltearii ate thoſe that ſteal the, Cloths. of Mea LE | 
while they are bathing, and are puniſhed ſeverely ; nl 
tor a great Contumely-:is- offer'd to the Perſons  _- 
robb'd, when they are forced to go home naked: 


So the { Saccularii or Cut. purſes; for this ſort of t p. 4. fl. 


elt 7. 
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Theft is eafily committed in Crowds. Direcfarij 
ate thoſe that lay lurking in Houſes in the Even. 
b. 48 ing with intent to ſteal. Effraclores are Houſe- 
H.. N 575 f 
1. 1. 2..;. breakers, Expilatores are thoſe that rob and ſtrip 
People in the Streets or Houſes. All which are 


| or Ho | 
- puniſhed according to diſcretion. - 

[Vide of Theft ante.) x3 ih | 
Ni . 
| 

{ 


. 11. 3. 11. * Thoſe that corrupt and entice Bondmen 
1. & $-2-3- hy giving them ill counſel, by receiving them into 
tteir Houſes, which may be extended to the de: | 
bauching of Children and Servants in reſpe& of | 
» Nov. 14 their Fathers and Maſters. * For this reaſon | 
c. 14. Bawds and Whores may he expelled out of 
(Ties. 1 1 Bs 
z D. 47.19. 12. Pillaging and plundering the * Inheritance p 
1. of a deceaſed Perſon before the Heir hath taken 
poſſeſſion of it. | | 
p. 47-200 12. ? Stellionate (d Stellione a ſort of a Lizard 
3. 1. with variety of ſpots, a great Enemy to Mankind) 
is all kind of Couſenage, and Knaviſh practiſes in 
Bargaining, and all ſorts of Fraud which hath not 
any particular name in the Law. For there being 
ſo many methods of cheating, it was impoſſible 
to find out particular names for every Species ; 
therefore this one general name hath been in- | 
vented where the particulars do fail. And ir 
. hath as univerſal a ſignification in Criminal Cauſes 
45 an Action of Deceit hath in Civil. It differs 
$ from the Crime of Falſbood, becauſe in ſome caſes 
c » certain Puniſhments have been appointed for 
that Crime. N TRA: 


meanirY'0r Treſpaſſes: 2:0 bag 7 
I Sonnet e er „ 
„P. 47.21. 14. Removing Landmarks, - 
1. G2. Yent Heathens 
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which by the an- | 


[And 
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( And by che Moſaick Law, Deut. 27. 17.) ae 


was eſteemed an act of great Impiety. „ 
15. * Unlawful Companies are alſo puniſhable. p. 4,222. 
Such are thoſe which are erected without the . 
Princes authority. If there is not due care in the 
Government of them, the Members will natu- 
rally be engaged in Factions, and given to exceſſes 
in eating and drinking, in ſeparate Meet 
b Three at leaſt make a College or Company, for if P. $0.16: 
it ſhould confiſt of two only, there could be'no *5- 
end of Controverſies upon a diſagreement on the 
publick Affairs. n cates. e 
The © Puniſhment of Unlawful Companies may P. 47. 22. 
be a diſſolution. Upon which they may divide 3. | 
the publick Goods amongſt themſelves. Or the 
Puniſhment may be a pecuniary Mul&, or 
every Member of them may be pur to Death if 
it appears to be a Conſpiracy againſt the © Govern- * D. 48. 4. 
ment. | : | 1. 1. 


* 
C1 0 


- L 


[Vide antea. Of Corporations. ] 


16, Perjury is a delign'd lye confirmid with an 
Oath. The Law takes no notice of falſe ſwear- 
ing in common Converſation, thro* © Paſhon or · c. 4. 1.2 
Surprize, but leaves it to God to revenge it. D. 47. 20.4. 


[Ocherwiſe by the Laws of England, 6 7 W. 3. cap. 11. 


N * Perjury muſt be committed with delibera-*D. x2. 2. 
tion in a Court of Juſtice, or out of it, 13.6. 


[By the Laws of England Perjury can be committed only in 
udicial proceedings, and where the Oath is adminiſtred by a 
wtul Authority. 3. Inſtit. 164. : 
Some contend chat the Civil Law did not puniſh Perjury com- 
mitted in Swearing by the name of God, firmly believing that 
2 of God would be ſeyerely executed againſt the Of 
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C. 4.1.2 The = Puniſhment of Perjury by the Safety of 
1. 12. 2. the Emperor is Death; by the Genius of the 
4 3+ Prince, beating and ſcourging ; by the name of God 
3 7 ; | 46-4 27778 5 ** 9 * 
1 4 in Civil Caufes,  Infany; * ſometimes a depriva. 
4 C. 12. i. tion from a Dignity. But it is generally allow d 
27. thar the Judge has, power to puniſh extraordi- 
n 
The Divine Law, Deut. i 9. v. 19, 20, 21. preſcribes a moſt 


excellent and rational-Puniſhment for Perjury, encreafing the 
e th Conn if the Malice of the Offender de. 


d ir. By the Common Law of England the maſt, malicious 

jury does eſcape Death. It is uſually corrected by Fine, 

Pillory, Whipping, Cc. Vid: 3 Elia. cap. -.. 
be Doctots on this ſubject enquire if the ſwearing falſely 
as by defign or miſtake; whether it was prejudicial to any per. 
ſon or nar, for it cannot be preſum'd that one would commit 
Perjury without deſign; whecher the matter was difficult and 
intticate upon which the Party anfwer'd and was examin d, 
whether-the Oath was poſitive or upon belief; if upon belief, 
whether it was of the Deponends on Fact or not; whether it 
was upon a late Fact or ſomething done long ago; whether the 
Oath was Judicial or Extrajudicial; for the Law will not en- 
1 the giving or exacting Extrajudicial Oaths, ſo as to 

puniſh the Breach of them with the penalty of Perjury, leſt 

this ſhould be a ſnare upon Men's, Conſciences; Whether the 

Oath' is aſſertory or promiſſory as che Oath of publick Officers ; 
whether the Heir may be puni ſned for Perjury- that does not 
fulfil the Oath of the Teſtator; whether the Oarh relates to 
the principal Fact or ſome extrinſical Matter not pertinent to 

the point in queſtion, for then he that ſwore ſhall not be puniſh- 

ed for Perjury, becauſe there ſeems to be no Malice or Deſign, 
though a leſſer Puniſhment ought to be inflicted; whether the 
Perjury touches a Man's Life, his whole Eſtate or part of it; 
whether the Oath was adminiſtred to a Defendant in a Crimi- 
nal Cauſe (as is the practice throughout Italy, F. Clarus Lib. 5. 

Ju. 45. num. 9.) or in a Civil Canſe, c. 


1G, 8.32.2. 17. * Expoſing of an Infant may be puniſhed, 
| when it is enquired whether the Fact was done in 
publick ways, that 1 might take pity 
and preſerve it, or in a Deſert that it might dye 
with hunger, or be deſtroyed by wild Beaſts; for 
then it is Murther or Parricide, The TR 
| 0 
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of young Women might be mitigated; who being 
deluded and debauched, have left their Infants in 
the Streets for fear of thame, to be provided for 
by the Magiſtrate; for it is ſuch a ſhame which any 
one might be tempted to avoid in that manner. 
" The Infant when found may be preſum d ro be v c. 8.52.3. 
Legitimate; for the neceſſity of poor and honeſt 
Parents hath often forced them to take ſu ch 
Methods. , | | 2 
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18. * Vagabonds and ſturdy Beggars, who refuſe ® Nov, 803 


to work, ought to be ſeverely puniſnet. c. s. 


[There are few or no Beggars in Holland. Groemy, de Legibus, 11.7 · A5 
Abrog. in Cod. Lib. 1 1. Tit. 2 5. e 


traordinerity according to the diſcretion of the 1. 
judge. It ought to be confider'd whether the Pri- 
ſoners eſcaped by Conſpiracy and Force, or by 
conſent and negligence of their: Keepers; if by con. 
ſent or negligence of the Alen then the Puniſh- | 
ment may be leſs ſevere. It matters not whether 
the Priſoners were. guilty of the Crime for which 
they were committed or no, for the breaking of 
r ER 

20. 7 Soldiers that deſert may be puniſhed with * P. 49. 16. 
Death, or corrected when it has been Henne | 5. 


19. *-Priſon Breakers alſo may be puniſhed; ex. ». 47-18; 


* 


what their ſtation was in the Army, their poſt, 
pay, the time of deſerting, their number, their 
former behaviour c. He that deſerts in time of p. 49. 16. 
Peace ought to be puniſhed more mildly than hes. 1. 
that deſerts in time of War. 

21. Taking of unlawful Pledges or diſtteſſes; c. 8.17.7. 
as when a Creditor takes the Oxen of the Plow, 
or the Carts or Plows or other Inſtruments of 
Husbandry, when he might have had ſufficient 
Pledges from other Goods. For by ſuch aQts the 
publick Trade is ſtopp'd, and the Debtor ren- 
der d uncapable of paying the publick Taxes. - 

22, Un- 
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c. 40· 0. 22. Unlawful © buying of Purple and Silks, for 
1. 2. it was a Habit only for the Prince, and it is an in. 
dignity offer d to him if private Perſons appear in 
the ſame Dreſs. Beſides if ſuch Luxury was ſuf. 
fered amongſt the common ſort, the Coin of the 
Nation might be exported' to thoſe-who were Ene- 

; mies to Rome. g SIGN 2 . 5 
*C. 4. 39. 23. Monopolizers, or Perſons combining to en- 

J. n. groſs and to raiſe the price of Goods. 


0074. ate. 


*D. 47.11. 24. Thoſe that attempt the Chaſtity of another 
Man's Wife, Son or Daughter, though without 
ſucceſs. | 

b. 47. 11. 25. Thoſe that defile and pollute the publick 

1. 1. Waters, or damage the Pipes; with many other 
Crimes of an inferiour Nature, which the Judge 
may puniſh Extra ordinem, or at diſcretion, either 

. 48. 19. With the higheſt Puniſhment, * Dearth, 


13. | 
D: 48. 11. [Orherwiſe in England.) 


a or with ſome corporal Pain, or pecuniary Muldt as 
the Fact ſhall require. <p 
Ihe Judge has not an arbitrary and extraordina- 
ty Power to condemn or abſolve at his Pleaſure, 
but ſuch an arbitrary Power is entruſted with him 
that he may /eſſen or encreaſe the Puniſhment 
when he ſees Reaſon for it, and when a particular 


diet: | Puniſhment is not aſſign d by the Law. 
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How Crimes are Extinguiſbed and 
| eh Aboliſhed. he's 


RIMES are Extinguiſhed, 

GC 1. By Suffering Puniſhment ; for as Debts 
are diſcharged by payment, ſo Obligations to the 
Publick for diſturbing Society, are diſcharged when. 
the Criminal undergoes. the Puniſhment affixed to 
the Crime. And as it is unjuſt that a Debt ſhould 
be twice paid, ſoit is unfeaſonable that one ſhould 
be puniſhed twice for the ſame Fault. If one p. 48.19. 
undergoes a Puniſhment lefs than the Law direQ- 28.6. &. I. 
ed to be inflicted, yet if ſuch a Puniſhment is in- 34: 
flicted as the Judge ptonounced, the Criminal 
ought to be diſcharged; for if the Sentence had 
been ſeverer than the Law required, the Officers 
would have executed the ſame, and that Sentence 
muſt have been obey d. 

2. By Acquittal or abſolution, which if once * D.44.2.6. 
pronounced, rhe Criminal cannot be accufed again 


of the ſame Crime; tho he afterwards confeſſed · D. 42. r. 


that he was guilty fof the ſame Crime. If a 14- C. 45. 
Son was firſt accuſed of Homicide for killing 7 . $961 
his Father, he may be afterwards accuſed of Par- 
ricide, for they are Crimes of a different na- 

ture. 


[Vide Poſtea , Of Accufation: ] 


3. By the natural Death of the condemned b D.48.1.6+ 


Criminal, except in ſome particular caſes. If p. 48.213 


he laid violent hands on himſelf through fear of 3. 8. 
Puniſhment, the Crime is not extinguiſhed, 
U 4. By 
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„4. By Preſcription or lapſe of twenty years 
| 15 without accuſation ; not but that there are limi- 
. tations of a ſhorter date for ſeveral Crimes. As 
preſcription. is neceſſaty in Civil Cauſes to quiet 
de poſſe ont of (Men, ſo it is 81 neceſſaty in 
Criminal Cauſes to quiet the Minds of Men, 
that both their Poſſeſſions and Lives may not be 

uncertain. 


—— — 22 — —— —ü—4ä — — 


In North Holland all Crimes except Murther, Houſe-burning 
and Theft are aboliſhed by preſcription after a year and a day 
without accuſation; /Groemw. in C. 9. 23. 


Ik the Perſon is accuſed; and not brought to 
C. 9.44.3. Tryal within two years at the fartheſt, he 
s to be diſcharged from that accuſation. 


[Amongſt che Engliſh Statutes ſee an excellent Law calfd 
the Habeas Corpus Ad, 31 Car. 2. wheteby Criminals commitr- 
red for Treaſon or Felony, ſhall be indicted the neu Term, or 
ler to Bail. ] | 51 hoo * i 


9. 1. 4. 1. 5. By Pardon of the Prince, in reſpecl o the 
C. 1. 19. 7. former Merits of the Perſon, or his Family, ot 
without afligning any Cauſe at all. 


[It is contended that the Prince ought not to pardon thoſe 
"4357 which the Divine Law and right Reaſon directs 
| ſhould be puniſhed ; for that the Prince is only free, and 
_— pofirive Laws, but not above the Divine or Na- 


If a Pardon does iſſue forth in ſome caſes, a 
queſtion is made whether Judges ought nor to 
interpret them with all imaginable ſtrictneſs 

© D. 1.4-3-* contrary to the common rule. Ir is agreed 
P. 48.18. that inferiour Magiſtrates or Judges have not a 


'D. 48, 19. Power to pardon. Bur in the examination of 
27”. © Pardons the Judge ought to take notice whe. 


ther it is general or ſpecial, whether ix reſtores 
46 to 
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to Honour, Reputation, Eſtate and the mean 
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Profits, or only the value of the Eſtate if the 
Exchequer hath ſold it; whether the Pardon is to 
the prejudice of a third Perſon, &c. 


Thus 1. Of the Nature of Obligations, Con- 
tracts and Covenants in general. 2. Of the Na- 
ture of Obligations from Contracts in particu- 
lar. .3. Of the Extent of Obligations arifing 
from private Treſpaſſes. And 4. Of the Extent 
of Obligations from publick Crimes. I ſhall 
proceed d irectiy to give a btief Account of Acti- 


ons, or of the nature of Judicature, the third O9 


jell of the Law. 
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0 7 Actions or Fudicature 5 and therein 
of a Judge, Plaintiff and Defendam, 
Adwecates, Proclors, Notaries, Ap- 


paritors. 


F* HE Knowledge of the Law is to little pur- 
pole if Men cannot be forced by it to do 
Juſtice. Therefore Courts were erected to hear Com- 

_ plaints, that Controverſies might be debated and 
«C,z.5. determind. Neceſſity contrivd it that Men 

might not be Judges in their own Concerns ;. for 

tho” they ſhould intend to Judge uprightly, yet 

there would be ſuch a Biaſs on their Minds that 

it would be very difficult for them to judge with. 
p. 4. 8.4. Out partiality. * But this power of judging in 

one's own caſe mult be allow'd to the Emperor, 
becauſe an inferior Magiſtrate hath no coercive 
Power over him. 

A Tryal is a legal Debate upon a Controverſy 
before a competent Judge. It muſt conſiſt of 
Perſons neceſſary to the Tryal, of the Cauſe or 
Queſtion to be try'd, and of a form or certain 
manner of proceeding to prevent Diſorder and 
Confuſion. The Tryal may be either Civil or 
Criminal, or Mixt, i. e. partly Civil, and partly 
Criminal; Plenary or Summary, i. e. — the 

orm 
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Imperial or Civil Law. 
Form and Solemnities, requiſite in 2. plenary TR. 
0 in a 
al; unleſs they are of abſolute neceſſity. It is al- 
ſo Secular or Eccleſiaſtical. Ab! 
I ſhall ſhew 1ſt, What Perſons are requi- 
ite to a Tryal in Judicature. 2d/y, I will ſpeak 
of the Cauſe or the Queſtion to be try'd, with the 
nature of Proof. 3d/y, Of the Form and Manner 
of the proceedings in Civil and Criminal Cauſes 
The Perſons neceſſary in Tryal are, the Judge, 
the Plaintiſf and the Defendant. © Without theſe ? P. 5.1.62. 
2 there can be no Court. Advocates, Proclors, No- 
p- taries and Apparitors may be the Aſſiſtants. 


I. * The Judge is a Perſon appointed by pub- e Judge. 
lick Authority with. a Juriſdiction, or as hereto- 2:42-1-5- 
fore without a Juriſdiction. | 


af A Juriſdiction is a power of hearing and deter- * D.1.21.r. 
T mining Cauſes Civil or Criminal, or both. And 
q this may be an ordinary Power or Juriſdiction ſub- 
” liſting of it ſelf, or a delegated Power deriv'd from 
the ordinary Juriſdiftion, on which it does de- 


* pend. He that has a delegated Power cannot D.1.21.5. 

| depute or delegate another, unleſs he derives that | 

b. Power ; immediately from the Prince; hecauſe * C. 3. 1. 3. 

x the Prince may be underſtood to give a Juriſdicti- :. 

on without reſerve, or without retaining back a, 

0 Power to hear private Cauſes, when ſo many pub- 

tick Affairs employ his whole time. 

c There was alſo Fudex Pedaneus, who had no 

1 Juriſdiction at all, but might be appointed to hear | 
the leſſer Cauſes, without giving Sentence. This C. 3.3. 4. 

Authority was cal'd Notio not Juriſdiclio. Ver. 8. 


hut this is out of uſe at this day. Groenw, de Legibus Abri. 
4 OY OILS 199707 © 229 "ol 
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7D, 2.1.3; Thee is, Merumimperizms, which is the Power 
of the Sword only to Rey dialefaBiors — 
JuriſdiRtion, | 


Os bs, alſo obſolete. _ Groemp, 4 Lache Airy, in p. 2 5 
1 


r Mixtum Taper; mhere ther is a Trisa 
on annexed to t. 

There is moreover Fariſdiflio Contentiof: which 
is exerciſed upon Perſons wherher they | conſent to 
it or not; of Font: which may be uſed at all 
times without any manner of contradiCtion ; as 

# D.50.17- Emancipation, Adoption, Manumiſſion, and * ſe. 
7% veral other legal Akts granted by the Judge upon 
ge veſt, and by conſent of all Parties. 
f any exception lies againſt the Juriſdiction of 
p. z. i. 30. 4 Judge, it ought to be made before ſun is con. 
teſted; for if che Defendant anſwers, he hath ſub- 
=D. 5-1-5. mitted to the Authority. And tho the Judge 
has not Juriſdiction over me, yet I ought not to 
contemn his Authority, but muſt appear upon 
Da. rao. — and plead the exception; unleſs it is 
1656 appatenc and notorious that the Defendant 
is ek to that Authority. _ 
*C- 4-13. * FoClergy-Men ought not to be conven'd but 
* before wer Biſhop, and Scholars in the Univerſi- 
ties only before their Rector. 


Un England, France 1 = denen ee are de to 
Lay Judges. Þ 


But if once he j uiclicltgn; is allow d. all hoſe 
things are allow'd and granted which are neceſſa- 
for the due execution of it; as a coercive 
DU Fower, Cc. ? for the grant of a] ariſdiction with⸗ 
"BF: rod power to execute the Sentence, is hall and 
yo! > mY . 8 
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The Judge ought 10 confine himſelf within his 


on JuriſdiQion. But if the Defendant lives and 
teſides within: his Territory, the AHor or Plain: C. 3.12.2, MM 
tiff. thy af anather Juri ſdiction, muſt commence \ 


his Suit in chat Court to which the Defendant” is 
ſubject. ' “ The Heir alſo of the Deceaſed may he - 5. 5.1. 1. 
ſued as Heir in that place where the deceaſed Per- 
ſon reſided, hecauſe they are as one Perſon. . And 
ſometimes the Judge has Juriſdiction over Stra 
ers, becauſeè the Cuntradt was made within bis * D. 5. 1: 
Diſtrict where the Witneſſes reſide, or at leaſt 19. 2+ + 
becauſe the payment was agreed to be made there. * c. 3.18.1. 
Sometimes becauſe the Crime was committed in vc. 3. 15.1. 
his Province, for it is fit the Criminal ſhould be 
— — in that Place where he had given the bad 
| _ Example. /* And he may be proſecuted for it“ C. 3. 15. 
tho' abſent, * or the Judge may ſend Letters to 4. que in 
another Judge to apprehend him, and to ſend the . 134. 
Criminal back to him; 7 unleſs he has taken San- c. g. 
awry in * Church oo oo it 2 ERR 


land the privileges of Sanctuaries are aboliſned, 21 Fac. 1 


Sometimes the Judge has Juriſdiction becauſe % 1. 
the thing in — whole Title or Pellet l 
on comes in queſtion, is ſtuutad within that Ter- b 
Ae inte 7% inn in! N EIS 
One that is deaf or dumb ought: not to be Ja P. . 1. 
Judge, nor if he is under the age of eigbtgen 12. 2. 
years; but if he is above twenty years old ne 

may be forced to it, for it is a © publick Office. *D.4.8.41. 
One blind may be ſuffered to continue in his . 8.1.78. 
Office. Thoſe that are infamous by Law, Wor , 5 NES 
men, Bondmen, and Soldiers, (unleſs in Military 12. 2 
Affairs) are unca pable. 1 936 7513 $I001 10 0 C. 3.13.6. 
But tho the Judge is qualified, he may be 

V! 4 . | 
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Exception muſt be made before Suit is conteſted, 
otherwiſe the Judge is allowed. He that refuſes 
him ought to alledge his Reaſons of reſuſal be- 
| fore Arbitrators choſen ' to examine the Charge. 
p. 5. 1. 17. Therefore if a judge has any (intereſt in the 
SQauſe, or is corrupted by Bribery, or a known 
D. 40. 12. Enemy. to one of the Parties, or of Kin to 
kD. 2.1.10, either, (for a Father ought not to Judge between 
„ _  thoſeof his own Family and a Stranger) or if the 
C. 2.6: 6. Judge was formerly Advocate or Counſel in the 
P. 5. I. 47. ſame Cauſe, or if he was named by my Ad ver- 
ſary, Cc. If theſe Allegations are proved, the 
Cognizance of the Cauſe ought to be committed 

to other Judges, or tranſmitted to a Superiour. 


Judges cannotbe challenged, 


| (By the common Law of England 
I, n/tit. 294 a, | 57 (4) 


A Judge has Offcium Merum & Nobile, which 

be exerciſes of his own accord, as in Criminal 

: Matters, or Oficium Promotum & Mercenarium, 

which he exerciſes in Civil Caſes at the requeſt, of 
a Party; and is the ſame with an Action. 

The Dzty of a Judge is to adminiſter Juſtice to 

"C.3-1.8, all that ask ir according to Equity, not accord- 

| ing to ſtrict Law; to heat both Parties with Fa- 

C. 3. I. 9. tience. He ought to ask the Parties if they 

r. C. 2. 11. Would urge any thing more, ? and aſſiſt them in 

7 D. 1. 18. Point of Law. He muſt admit that in Evidence, 

19. Which is relevant, and reject that which is impet- 

tinent. He ought to be caſy when addrefled to, 

but not familiar. His Countenance ought not to 

diſcover his Opinion; neither let him ſhew an 

uneaſineſs againſt Perſons which he knows to be 

bol ill Fame, or a tenderneſs for thoſe in Afflicti- 

tc. 3.1.13. 0D, or for thoſe that are full of Entreaties. He 


ought to finiſh every Criminal Cauſe within 7ro | 


« > 


* 


years, and every Cui Cauſe within: 7hree — 
43 „ . 5 7 


e tis e H. 
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Theſeare uſually more abſtruſe, and the Defendanr ' 
is not forced to be under confinement, or in Priſon 
while it __— as in Criminal Cauſes. The 
Cauſes of the Exchequer may be allow'd longer 
If after appearance and conteſtation of Suit, 
one of the Parties doth contumacioufly withdraw 
himſelf, the Judge may notwithſtanding proceed 


42. Is 
„ The Judge ought to proceed according to the, ,, 1 10. 


6.  # fs ho 


he is to judge as a publick Perſon, not as 2 ä 
itneſs. 


But when he Judges, it ought to be * according « . ,. 17. 
to Law and Cuſtom, not by Prefidents or“ Exam: » St 
ples; for he muſt not conſider what is done at 12. 

Rome, but what ought to be done there. F743. 
If a Judge determines ignorantly, and againſt « I. 4. 3. 
Law, item ſuam facit; and he muſt anſwer for 

the Damages to the Party injur d. e 


*[This is out of uſe, Groems, in Inſtit. 4. T. 3. 


[f he advances new Law, the ” ſame may be made, p. 2. 2.1. 
uſe of againſt him upon ocecaſio . 
Trutz i; allo obſolete. ) 


7 


He 
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*C. 1. 53+ * He ought not to receive Pre 


£ | ſents, or Or en- 
4. 1. 2· tear into any act in the place — exer . 
eiſes his iction, unleſs for things uf mere ne- 
: Anz or he ought-to be free from the ſuſpicions 
of guilt. | 1 2 

Dil. 22.1. A Judge may have his A iar skilful in the 
p. 1. 22.3. Laws to aſſiſt him. The Aſſeſſor ought not to 
fit in that Province where he was born, becauſe he 
may be tempted to favour bis Kindred and Friends, 
Oe _ to —— againlt _ be diſoblig d 
. 46.38. him. Let this may be ſufferd by the ſpecial 
175 Licence of the Prince. And laſtly, the: Judge 
11. muſt nat affect to be thought good natur d or mo- 
roſe, merciful or ſevere; but let him act with 
7 TT 21 bit 2 

ww. 82. The f Ordinary Ju ve their Salaries fro: 
LN the publick Treaſury, but the delegated and infe; 
'- & Tior Judges have à certain Sportz/a_allow'd them 
fc.7. $1.6. from the Parties Litigant; * unleſs rhe Suit is com- 
menced by poor Perſons, for then they are excuſed 
from the payment of it; and fo is the adverſe 
Party excuſed. roo, for; both ought ſx in the 

ſame ſtare, and to enjoy equal Privileges. 
P. I. 14.3. If a Judge is at laſt diſcoyered to have been 
uncapable of the office becauſe a Bondman, Cc. 
| 2 wa are valid through the neeeſfiry of their 

' Ing O. Lf 28 14 (3S ($51 $0 W187 | 
The Plan- II. The Plaintiff -( Ator ) is he that calls the 
Hf and De- Defendant to & Tryal. In Criminal Cauſes he is 
8 calbd the Accuſer. Every one has the liberty 40 
g. be Plaintiff who is not made uncapable by Law. 
C. 3. 6. 1. For ſome are prohibited; 1. For want of age, as 
&2. ' Minors without their Guardians or Curators, and 
2 a Sentence againſt them is nall and void, But if 


reer * 


Hs ©), e e e e Naa 


: e a a 

1 C. 2.13. f. the Sentence is for them, and no exception made 

N againſt their Minority, the Decree is valid. 2. By 
reaſon of ſome defect of Mind, as Madmen, Ce. 
3. By reaſon of the fate and condition, as a Wife 
1 7 cannot 


4 * 
, 
o * 3 "®, , N enn 
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Imperial or Civil Law. | Y 
» W cannot be Proſecutor in a Criminal Cauſe, or De- JM 
. fendant in a Civil one, without the conſent of her 4 
e. Husband, unleſs he is abſent, and the Cauſe: f = 
3 great concern. Nor a Bondman, nor a Son undder 
the power of his Father. | 
E x Wot ts yihu pes e 1 
0 Ls to a Son, it is obſerv d in France at this day. YA | 
e 4. Some are 99 9 5 as Cini nous viz. thoſe P. 48. rg. 5 | 
4 that — harms n q „ 
Regularly no one is forced to proſecute or- „,, 
1 commence 71 Action; but when he A ſue, 'he d AZ \! 
e mult follow that Court and Juriſdiction, to which —_— 
the Defendant is ſubje&t. ® And after he hach 1122 l; 
commenced his Suit, he cannot let it 25 orſtand 3: | 
1 when he pleaſes without the conſent of the De- 
| fendant, unleſs he is ready to pay the Coſts. If a 
? a Plaintiff ſhall ſummon his Father, Patron, c. 
* into the Court without leave, formerly he was 74. 16.3. 
4 puniſhed by a Fine, or by ſome corporal Puniſh- 
8 ment; and if any one may bring his Action, he 
2 ought to take care not to demand more than was 


duc to him; 5 for if he did, he was fined for bring - 310. 
ing the Action without a due conſideration. | 


en | 
c. [Theſe Penalties are now out of uſe.) 
Ir 


The * Defendant (Reus, quia illius res agitur, $; 
ve under which denomination the Plaintiff alſo was |P:12-2:3- 
„ comprehended) is he againſt whom, the Action iss 
> | commenced. The Plaintiff is at liberty whe- 


L ther he will ſue or not, but the Defendant may be 


45 forced to anſwer. - Yet an Infant (without his 44 Le 
1d Tutor) or a Madman cannot be a Defendant, nei- $i 


if ther may a Wife be conven'd for her Husband, or 

le a Husband for a Wife, or a Father or Mother for 9 
their Son, unleſs the Contract was by their Or- 

2 der. . 1 

{ Se before Book 1. Chap. 2.] w__— 
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CL emcee nn 
A New. Inſtitute of the 


The Defendant may force the Plaintiff to ſue 
| him in that Court to which he is ſubjeQ, for the 
cc. 1. 3. four reaſons above · mention d. © Clergymen have 
Auth. ſtatu- à privilege to be convend only before an' Eccleſi- 
2 C. J 1. {tical Judge, and Scholars before the Rector of the 1 
Auth. be Univerſiry, But what if the Plaintiff is alſo pri- 
bita. vileged? He muſt follow the Privilege of the De- 
fendant if his Privilege is not of an higher nature; 
. 30. 27. for upon equality Defendants are to be more fa- | 
128. voured than Plaintiffs. e e | 
L 4.16. The“ nature of Man being apt to be litigious, 
; it highly concerns the Conſervators of the publick 
Peace to diſcourage Suits at Law. For Poverty 
dually attends a wrangling Humour, and the Pub- 
lick ſuffers while the People are diverted from 
Trade and Commerce. Therefore that Actions 
may not be commenced upon trifling pretences, 
and that Defendants may nor diſpute and oppoſe 
where there is a juſt claim, Three Remedies have 
been invented. g 5 
4. 16. 1. I. The Oath of Calumny may be adminiſtred 
7 2. 59. to the Plaintiff at the beginning of the Suit, whe- 
8 ther Civil or Criminal. Here the Plaintiff ſwears 
that he does not commence his Suit out of Malice, 
but becauſe he thinks that he hath Law and Juſtice 
| on his fide. Here alfo the Defendant ſwears that 
de. does contend, becauſe alſo that he is perſuaded 
-.+ » that he has a good Cauſe, and that th@Plaintiff 
hath no juſt claim againſt him. And further both 
Parties muſt ſwear that they will not deny the 
truth, nor create unneceſſary delays, or give the 
Judge or others any Preſents or Gifts for the Victo- 
ry in the Cauſe. If the Plaintiff refuſes this Oath, 
the Defendant is diſmiſſed; if the Defendant re- 


* Hs, the Complaint or Libel is taken pro Con: 


aa aa if. XX a. 


| [The Adyocares formerly took this Oath, but at this day it 
is much difuſed, & being thought ſufficient that they — 


fined a tenth part of the ſum in queſtion; 
this day he that is caſt muſt pay the other all 
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Imperial or Civil Law. 301 
Oath once at their firſt admiſſion to practice. By the Canon 
Law a Proctor having a ſpecial Proxy, muſt rake the Oath of 
— too, and may ſwear in Animam Domini, upon the 
1 6 his Client, C. 6. x. de juramento calumn. c. 2, codem 


2. „If the Plaintiff was caſt, he formerly was, 441 
at D. 5. 1.79. 


Coſt and Expenſes of Suit; unleſs the Judge ſhall 


ſee reaſon to moderate the Coſts, or not to allow 


any at all, becauſe there was a juſt and probable 


teaſon for lirigating and contending. * Sometimes. ; 6.22. 
the Plaintiff was puniſhed for demand ing more than * 


* 


was due, and fometimes the Defendant paid double « I. 4. 6. 16. 
for denying the Debt. 
3. The third Puniſhment was Infamy ; by which I. 4. 16. pr. 
the guilty Party was not to be efteemed in Law 


a Perſon of Credit and Reputation. 


is nothing of chis nature in our Common Law Courts, 
but the Oath of Calumny may be demanded in our Courts, 
which are govern'd by the Civil and Canon Laws. Neither 
is the Oath of Calumny uſed in France. Groenw. de Legibus 
Abrog. in Inſtit. 4. 16. And as to the Puniſhment of Infamy, 
it ſeems alſo to be out of uſe every where. Lid. | 


«+ 


III. An Advocate is the Patron of the cauſe aſ of Adw- 
fiſting the Litigant upon requeſt with his advice, cates. 


and the Perſon who pleads or repreſents the cauſe C- 2-7-14- 


of his Glient. Poſtulare fignifies to plead. The 4 c. 2. 8. . 
employment is Honouzable and Neceſſary; and iris 
encourag'd with feveral © Immunities and Privi- 7. 2. 8. 6. 
leges. It has the-Privileges df Soldiers, to which 
profeſſion it is compared as abſolutely neceſſary 
for the defence of the Commonwealth. There; cg. 2. 5. f. 
fore they ought not to be forced into Offices; 

* neither ought they to be interrupted in their e c, 4. 1 
Studies by Braziers and other Trades of noife, or Auth. habi- 
by thoſe Trades which create unwholſome fmells 14. 
in the Neighbourhood ; and on all 'accounts their 


Privileges 


A Cc - 
* n » £3 LY 
ankle al Lal on... 
\ * * y : 
? - 


g - 4 — 0 A 8 an "0 0 1 4 „ a . 1 8 
* PR * 5 4 * *. 1 4 9 fo * * * x. * * * hung 
nl bs. & * 4 > 25 Fre N Pray. "_ l a * *. 1 N n oof * 
R £ R al „ n ä , f n Arn CP 
— * 1.2 AW RY, > - 2" * 1 . * My Fs, 
*%* 7 „ 
— — ——— — * — — A — — — > - + 
| = * 
. = 
5 ö * 4 f 
. * ” _ * ” 
bt * ; = 
> # _ — 4 
- * » : . 1 1 9 
. . r % * % 
1 * — A. P? » * 2 - 
* * w_ 


Privileges 2 be conſtrued favourably for the 
-- wpoo@ of rhe" Fallick'! Pf 7 wth 

Some are. prohibited for a time to be Advocates 

for themſelves or others, as Minors under ſeven- 

teen years of age; for it is not decent that thoſe 

who are under guardianſhip fſhouldegovern others. 

. 3.1.1.0 Some may be Advocates for themſelves only, 

| 570. 5 ,.as Women, c. Some are barr'd to appear in a 

particular cauſe, as one cannot be Advocate in the 

ame cauſe in Which he was before a Judge; un- 

leg upon an App peat, for then the Judge may de- 

tend his o⁹ qꝓ. , and it is as it were ano- 

renne beats een une 

Thoſe are to be removed from the Office of an 

c. a. 6.5. Advocate, who bargain with their Clients de quo- 

td litit, or for part of the thing in Controverſie; 

for ſuch-Contratts are contrary to good Manners 


8 


maintain Cavils, and tend to the ſuppteſſion of * 


c. 2.6. . Truth. The Advocate that refuſes to defend one 
of the Parties at the nomination of the Judge, 
ought allo to be deprived; for it is a publick 
Office. Neither ought a- judge to ſuffer all, or 
the beſt Advocates to be on the ſame fide, to the 
c. 2.6.6. prejudice of another's Right. An Advocate 
ought not to indulge himſelf in a way of raiting 
and ill language. I he does and will not be cor- 
krectked by Admonition, he may be fined or ſufpend- 
p. 48. 10. ed, or removed. So, if he is guilty of fa//ay; 
x3-1-' yet notwithſtanding this ſuſpenſion or removal, he 
may practice in other Courts where there is no 
*D. 3. 1, cauſe of Complaint againſt him. And he may 
5 be reſtored to practice in the ſame Court upon Sa- 
tisfaction. 


Iy the Canon Law Biſhops, Prieſts and others in Holy Or- 
- ders are forbid to exerciſe the Office of an Advocate, and choſe 
in Minor Orders, if they are to attend on any Eccleſiaſtical Be- 
nefice, unleſs in ſome particular caſes. C. a. x. h. t. de poſtul. c. 
1, G ult. Xs tit, eod. } Yoo: | £ 
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** 17 upon Examina tion the Candidates: werd C. 2.8. 


| found qualified to be Advocates, * they were ad- 3: 4+ 


mitted into the number. Wl. TOY 

Tbelf Salevirt webe not to exceed a bundted D. 50. 1 
e in one cauſe, and it nothing i 18 given Ot 1. 10.12. 
— 355 — an — 2 

may O ro accept A 84 " E. to c. 1.16. = 

ke for one of the Ligitants, and whatever they P. 3. 12 
urge and allege, it is reputed to be alleg d by the: C. 2 10.1. 
Plaintiff or Defendant. But in theit pleadings « 0.31.14. 
let them be mindful of their Oaths, and not un- * 
dettake Cauſes manifeſtly unjuſt, or promote them 
if the injuſtice is diſcovered in the midſt of the 
Tryal- But if the Cauſe is doubtful, the Advo- 
cate may proceed. 


lt is ſaid to be laudable to defend a Yuiley Defendant in a 
Criminal Cauſe; bur that expreſſion ought. ro be TOA with 1 
caution, Exod. 23. 2.] * 2 


" But if the Criminal is notorious, as 2 famous c. z. a- 
Robber, Ec. the Judges ought not to ſuffer an Ad- 
vocate to plead for him. 


By che Laws of England in Neale and Miſprif on of Treaſon | 
7 V. 3. cap. 13. (but not in Felony) and all caſes that are nor 
Capital, 1 Criminal is allowed an Advocate or Counfel. 18 
poſtea Of Accuſation.) : 


* Though a Cauſe is juſt, the Advocate ought * £31.14. 
not ro i it wich Fallacies and Deceit to the 
ſuppreſſion of the Truth, tho' they may defend 
themſelves with Art vgainſt the Cavils of their 50 
Adverfaries. If they betray the Cauſes of their ” C. 2. 7.1. 
Clients, it is fir they ſhould be rejected by all 
good Men, and punithed as — Prevari- 
cators. 

* There was an Advocate and Proclor of the Ex- · C. 2. 9. 4. 
chequer choſen out of the Body of the moſt expe- C. 10.11. 5. 


dere d Advocates, who had their Salary from the 
Publick. 
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Publick. Their Duty was to manage the Cauſes 
belonging to the Prince and the Publick, and to pro- 
lecure Criminals, „ 

„IV. Antjently every one pleaded his own 


| 14. 10. Cauſe, except in ſome few publick or favourable 


caſes. But this being found inconvenient , the 
Parties were ſuffer d to appear by Ae who 

| r ſuppos d skilful in the management of their 
Ls $22 US. , 6 A C4. +1 Ay 1 129 
9. 3. 3.1, A Proffor is he that manages another Man's 
Cauſe by his Judicial Authority and Commiſſion. 

The nature of an Extrajudicial Proctor was before 


explain d in the Title of Authorities and Cumniſ- 


- ſions. A Judicial Proctor differs from the Nego. 


tiorum Geflor, becauſe he (the Negotrorum Geſtor) 
aQs without a ſpecial Authority; and the ProQtor 
* C.2. 7. differs from an © Advocate, © becauſe the Proctor 
11. 1. manages the Fadf of the Canfe, and the Advocate 
the Lato of it. CORD 
4 C. 20.13 A * Minor cannot appoint a Proctor but by his 
11 Guardian; yet if the Minor hath conſtituted a 
Proctor, and obtain'd Sentence, his age ſhall not 
be prejudicial to him. 
*C.2.13- Atter Suit is conteſted, the Proctor may ap- 
11. point a Subſtitute, for before that time he is not 
fC. 2. 13. Dominus litis; and © then his Proxy cannot be re- 
22. voked unleſs upon good cauſe. 
r C. 2. 13. The © Duty of a Proctor conſiſts in diligently 
10. obſerving the bounds of his Authority ; * and if he 
D. 3. 3. would act be/ides his general Commiſſion, he 
F ought to have a ſpecia/ Proxy for that purpoſe. 


ic. 2.18.1, And if his Authority or Commiſſion is queſtion d, 


he ought to give Caution that his proceedings 
& J. 4. 11. ſhall be ratified and confirm d. The Proctor for 
1. G 2. the Defendant alſo (call'd Defenſor) ought to 
a ive Security to pay the Condemnation, if the 
Pefendant does not give it himſclt. 


A ! Proctor 
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A Proctor may not be admitted for the Defen - D. 48: 1. 
dant in a criminal Cauſe in his abſence, where the 13 
Puniſhmentis to be Capital or Corporal. But where 

the Crime is only fineable a Proctor may appear 

for him It would be ridiculous to puniſh the Body 

of the Proctor, or the Fidejuſſors inſtead of the 
Criminal, therefore the Criminal muſt be preſent 


in Perſon to receive his puniſhment; which he 


would endeavour by all methods to evade, if he 
was ſuffered to go at large. Beſides the Judge 


may better find out the Truth from the Voice, the 


Countenance, the Conſtancy, the Fear, and in ge- 

neral from the Behaviour of the Criminal upon * 
his Tryal ; which Obſervations could not be made 

if the Criminal was ſuffered to appear by others. © 

* But if the Criminal appears, a Proctor may D. 48-1- 
aſſiſt him in his defence. The Accuſer too former-3˙ 

ly could not appear by Proctor. 


[ Though it is otherwiſe at this day. And by Cuſtom in 
Italy, an abſent Perſon may be tried and condemned to Death. 


J. Clarus Pract. Crimin. queſt. 32. num. 11. ] 


There is a Proctor in Rem ſuam, as when one 3g. 4.39.3. 
aſſigns his Action to another, and the Aſſignee D. 3. 3. 27. 
manages the Proſecution for his own advantage. 


[Vide poſtea. chap. 3.] 


Corporations and Politick Bodies muft appear 
in all Cauſes Civil and Criminal by a Proctor, 
which is call'd a Syndic& , for a diſtinct Plea for ep. 3.4. 1. 
every particular Perſon of that Body would be an 1. 
intolerable charge to the Adverfary. 

V. The Office of a Norary is exerciſed about of Notaries 
Contracts, Teſtaments and Judicial Ads. kegu- 
larly no one can create theſe Officers but the 
Prince, ? unleſs a Law or Cuſtom hach inveſted » c, 8. 49. 
Subjects with that Power; * the Authority and 6 

the 
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the Credit given to their Teſtimony: is contiary to 
common Right. | i Af e 
If there is any doubt whether he that drew up 
the Inſtrument is a Notary, it ought to be proved 
by his Grant, or at leaſt by Witneſſes, that he is 
o reputed, and hath publickly executed that Office 
for ſome time; which Evidence may be ſufficient, 
C. 10. 69. 1 jf the Perſon hath no incapacity, or does not lye 
9 1 under any prohibition to a& in that ſtation. But 
* if the act was ſped by him that really was no 
Notary but only reputed ſuch, the aft may be ya- 
lid and ſuſtained, becauſe of the neceffity: of it. 
I be Ofice is of a publick nature; and therefore 
the atteſtation of a Notary is credited in matters 
f Now. 44. Extrajudicial, if the name of a ſufficient number 
Nau. 73. & of Witueſſes, that were preſent, are inſerted in 
5, 6, & 7. the Inſtrument; for if the Inſtrument is ſuſpett- 
*C. 4. 19. ed, it ought to be proved only by them. This 
25. Atteſtation ought to be effectual in the Words 
that are Poſſtive and dirrd, not to Narrative or 
indirei affirmations, or ro words by way of 
Recital. | 
But in Judicial acts (the proper buſineſs of this 
place) the original Writing of the Notary is proof 
» D. 26. 8, Without Witneſſes ; but Copies of his Writing 
$7. muſt be proved by compariſon with the original, 
Nov. 73 c. J. and by examination of Witneſſes; and if the 
C. 4. 21. Notary and Witneſſes are dead, the Inſtrument 
5 may be prov'd by compariſon of their hand Wri- 


—_—_  —  _  — — — — wy 


tings. | 
* If a Notary certifies his own Fact, it is not 

*. a8. 1. g ; 
27. valid as a Notarial act; for no one can be a Wit- 


C. 9.23. 22. neſs for himſelf. | 

y Nov. 444 The Minutes of the Notary are call'd the Pro- 

23. pr. cap. tocol ( ęa r x4x0v) and if his Minutes, Acts or 

Inſtruments are defective, the Judge may perfect 

or correct them in the examination of Witneſſes, 

or ſetting down the Decree, If He is n? 
| © gully 
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guilty of Miſrecitals, he may be deprived and 

his Hand cut off as guilty of Fa/fty, And Fudi- £ 

cial Acts may be revoked, when any Fraud is pro-! 
- ved-and diſcovered in them. 


{ he Atteſtation of a Notary about Contracts or Teſiaments, 
or about an Extrajudicial Act hath no greater force than that 
of any of ochet Witneſs in our Courts of Common Law. 


VI. Apparitors are the Miniſters and Meſſengers of 4ppari- 
of the Judges. Their Duty is to obey their law- rs. 
ful Commands, to ſummon the Litigants to Court, 
to execute the Sentence and Decree, to go be- 
fore the Judges bare-headed, to clear the way, c. 8 
They may be puniſhed or removed by the Judges : c. 3. 2. 3. 
for Miſdemeanors. | 

They oughr ro arreſt the Perſons of Men with- 


2 violence, unleſs they defend themſelves with 


Antiently it was an Office of Credit; for they · c. 3. 2. f. 


3 in a Company, and had a Governour over C. 13. 61.2. 
em. 
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Of the Cauſe or Queſtion to be try d, 


and therein of Proof in General, and 


of Proof in particular, (viz.) By 
Confeſſion, Preſumptions, Witneſſes, 
" Infiriments, and by Oath. © 


Of the Cauſe I, A is the Controverſy in queſtion to be 


or Queſtion. tried in a Court of Juſtice. It is either a 
; 75 2 4. queſtion of Law or Fat. The queſtion. of Law 
4 ariſes from the Fact, and from the Merits of the 
Cauſe. It is to be decided by direct Law or E- 
P. 18. 1. Quityz for we muſt recur to the Judgment of 
7. an Intelligent and Good Mar, where the Law is 
 filent. bre 
In the Queſtion of Fact, the Evidence of it is 
to be inquired after, which may appear from 
Proof. 

Proof is either General or Particular. 
Of Proof in II. © Proof in General is an AQt which perſuades 
general, the Mind, and creates Belief in the Judge which 
© D. 22.5. hears the Cauſe, that ſuch a Fact is true or falſe. 
ch Fact is the ſubject matter of proof; for Law is 


not to be proved but alledged. The Judge al- 


ready does or ought to know it: FaQs cannot be 

preſum'd but muſt appear; therefore to know 

Truth. is to know what a thing really is and is 

not. Proof in Law is not ſo certain as proof in 

other Sciences; for it never amounts to a demon- 

ſtration. As a Man may confeſs himſelf guilty 

e P. 22. f. When he is not guilty; and © two Witneſſes may 

3. depoſe falſly; which notwithſtanding are both 
proofs in Law. 

Proof 
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Proof is either (lena) a full proof, as by two 
Witneſſes or a publick Inſtrument; or (ſemiple- c. 4. 19. 
v) an half proof, as one Witneſs or a private 5» 6, 7. 
Writing; * ſo that two half proofs being joynd - P. 12. 2. 
together (though of a different nature) make one 31. 
full proof. ie 0 COT enen, 
Therefore there is proof by Law, and proof ad- 
judged ſo by Man. 
. Proof by Law is when the Law has determin'd 
what is proof; as when two Credible Witneſſes 
depoſe the ſame thing; or when all Parties fign 
the Inſtrument of a Contract, there all ſhall be 
adjudged to be concern'd, and to underſtand what 
they have done. 
Proof -by Man, is a proof in the Opinion of the 
Judge; with which Power the Law hath entruſt- 
ed him; as when there is only ſuch imperfect 
Evidence attended with good Circumſtances, which 
the Law hath not confider'd or ordain'd to be taken 
for certain. FAG hg Hd 
Ir is always to be obſerv'd, that the proof lies | 
upon him that alledges and rm, whether P. 22. 3. z. 
Plaintiff or Defendant. For of 2 Negative propo- 5 19.1. 
tion there can be no direct proof. | 23. * 
That this Aſſertion may be better underſtood, 
conſider that there is a Negative of Ful, of Lato, 
and of a Quality. | | | 
A Negative of Fat? may be of a mere and /imple 
Fact; as when one denies that Iitius hath paid 
the Debt. This cannot be proved, fo that in this 
caſe the propoſition is perpetually true. Or it is 
à negative of Fact attended with Circumſtances of 
Time and Place; as when one ſays that 1774s 
himſelf did not pay the Debt yeſterday at Rome > 
This may admit of proof, becauſe it may be prov'd - 
eppes was all that day fat off in another 
Pee. 1257 | ol | FF 
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KC. 14.19. A Negative of Law, is when one denies a 
Fs thing, vig. a Teſtament, c. to be legally made: 
This may be proved by ſhewing what is wanting 
to the Legality of it. F 3 8 
A Negative of a Quality is when one denies that 
a Teſtator was of ſound Mind and Memory, or 
that Titias is fir for ſuch an Office, &# This 
may be proved by ſhewing that the Teſtator was 
mad, or that Iitius cannot write, is unlearned, 
deaf or dumb. i t ft”. 

Bur in theſe caſes the Negative is not directly 
proved but the Affirmative, from which a Nega- 
tive concluſion is interr'd. 

1c, 4. 19. In Criminal caſes the proofs ought to be as 

255  Clearas the Sun at noon day; eſpecially where the 
Life of Man is in queſtion. Hiker" 

What is Notorious does not need proof, for that 


in the preſence of a number ot Men. 
f Proof in III. Proof in particular may be either by Con. 
Particular, Jeſfon,, Preſumptions, Witneſſes, Inſiruments, and 
by Oath, - © [in th ried! | 
__ 1. Confeſſion is an acknowledgement made by 
the principal Party, that the Debt demanded, or 
Allegation with which he is charged, is true. 
„ P. 42. And it is as valid as a Sentence, for the Party is 
2. 1. as it were condemned by his own Decree. 
„P. 48.19. But all Confeſſions are not to be eſteemed a 
3. ) diſcqyery of the Truth, if there are no other cor- 
toborating Circumſtances- For ſometimes fear or 
a wearineſs of Life, or ſome other reaſon. hath 
induced Men to make Confeſſions of thoſe things 
which they were never guilty rf. 
P. 50. 17. A Confeſſion ſhall only affect the Party him · 


P. „ deſpaixing of his own Life, may through Re- 
rc. 5. 2. venge bring the Life of another in danger. 
a 


All 


it ſelf is undoubted proof; it being ſuppos'd to be 
done in the preſence of the Judge in his Court, and 


74 ſelf, not his Companion or any other; for a Man 


1 — 


„18 


r enen ee eee. ar 0 = © 2 


Fu <0 4s 
* "7 


* 


* 


Imperia 


Imperial or Civil Law. 


1 
A * 
* — 
10 * 


—— — 


AW ſuch Confsſſions ought to be upon a 7 Ju- C. 7. Ir 


dicial Tryal; and before a competent Judge ; 5” 
for otherwiſe it is no more than Extrajudici- 
al Diſcourſe; which amounts but to à half 


1 — 
if] L 


' 


"Tt ought to be free and without compulſion or tor- 


r uhleſs he confirms the ſame atrerwards when C. g. 4. 2. 


free-and at liberty. If it is 'obtain'd by pro- 
miſe of purdon it is not ſufficient proof, for it was 
obtain d deceitfully. But when the Confeſſion is 
regular, and admitted by the other Party, he 
ought to admit the whole as it is qualified, and 
when it · is extended to other matters which are 
done at the ſume time; unleſs there is a preſump- 


tion againſt that part. As when one confeſſes c. g. 16.1. 
that he Killd Tiriur in his own defence; the kil- C. 9. 33+ 5. 


ling: ſhall ſtand by it felf as confeſſed, and the 
qualification muſt be proved, becauſe the Law pre- 
ſumes deſign, and throws the proof upon the 
Criminal. But if the Sentences are diſtindt, where 
thete is no preſumption the qualification afterwards 
comes too late, and infers that the Acts are done 

at different times. oC 
Io alhuſtrats all by Example where there is no 
eſumption of Law againſt part of the Confeſſion. 
The Pibel charges that you receiv'd 1004. of me, 
Lon anſwer, That you did receive 100 /. of me 
whithTow'©t0you, and no other ſum; This is but 
one Sentence, and cannot be divided; for with one 
breach I do us it were abſolutely deny the Chatge. 
But where the Semences are divided, there the 
Confeſſion ſhall be divided, and part accepted 
and part tejected. As if you had anſwer'd, That 
ven did Boro] the 100 J. but that you have 
ſigee 2epaid tir Or that I have promiſed not to 
demand it dlbTſeven years were paſt. The latter 
re anſwer tuft be proved, elſe you will 
be condemned. Perhaps you did not dare to deny 
| RX 4 the 
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db aca Chargel for: fear of being coavitt of 
Perjury, and therefore advance ſomething to avoid 
that confeſſion which cannot be proved; 10 be an in- 
vention. MCT is 
*D,29:5-2, A Confeſſion in Sicknols at the point of Death 
is Extrajudicial, but very ſolemn, and ought to 
have the force of a Judicial Confeſſion if Circum- 
ſtances do concur with it: For in thoſe cafes there 
is no temptation to make ſuch; acknowledgements. 
*£.6,23:6, But if ſuch Confeſſians or Sayings.at, the point 
of. Death tend to the advantage of. the Heir! (as 
when the Teſtator declates in his Will; that he 
owes nothing, Cc.) this ſhall not ayail, if the 
Creditors make but; a a cammen praof to — con- 
- tary. | "(1 1 Jin of 
4 Preſumptida: is a 4 ptgof; of: 4\donbrful. mat- 
ter from probable Arguments. At is sicheren Pre. 
ſumption of Law, or of Hun-. 
I. A Preſumpt ion of Law is where the — es 


_ clares and 9 from probable Reaſons à Fact to 


4 


be taken for true till it appears t the contrary. 
” D. zo. As that he who. is in poſſeſſion; as che beſt 
117. Title till a better does appear; That an adjudged 
"4a 16. Caſe is true between the dame Parties This Bre- 
fſumption may be comprehended almoſt in three 
3. 21.8. Rules. I/. That thoſe things which are requi. 
x red by Law or Nature, are preſum d torbe, and 
10 have been. annexed. in dowbtful caſet Ag, that 

all things were done which are acknowledged by: 

the Parties in Writing; That every Man is in his 

Senſes, that all Men loye their Children Cc. 
. 22. 3. 240% 3 That every thing is preſum'd 4d be eit nut 
22 change in its laſt State and Condition. As he that 
is once convicted to have been an, infam ow], Pety 
ſon, ſhall be ſtill preſum dito have the lame det 


D. 17. 2, ſigns, and to continue infamous. df, 14 That. tf 
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| — — 
tion * to be on the beſt. Ade. As that every 
Man is honeſt. 

But in a Preſumption (Juris 2 ab 779 ) of 
Law and by Law, there is ſuch a certainty, that 
a proof to the contrary will ſcarce be admitted. 
It is call'd a Preſumption of Lam and by Law, be- 
cauſe the Law vehemently preſumes a thing done 
or not done. As if a Man is contracted to a Wo- 
man and lies with her, the Law will pronounce 
for a Marriage, and it will not endure ai proof to 

the contra. 5011 / 
i Preſumption of Man ite, wholly from 
the Diſcretion and judgment of the Judge from 
the Circumſtances ot the Fact without any expreſs 
Law to direct him. It is a Conſequence upon a 
Fact, and as the Fact is certain or uncertain, ſo is 
the Conſequence too. The Law gi res the Judge 


this Power, and therefore i iris call d the Prefump: : 


tion of Man. 
There is a difference hetming a -Preſumpriin and 
2 Fiction. For a Fiction is a ſuppoſition of Law, 


that ſomething really is which is nt. 80 fome-* D. 1. C. 
times an Infant in the Womb is eſteemed ins - 


Law to be born; and tho? the nature of things 
cannot be changed by a Fiction, yet the effect 
of things may be changed and applyed as the 


Law thinks reaſonable. So he that dy d glori- 7. I. TY 
is ſuppoſed always to live to“: 


oully in Batrel/; is 
ſome effects and purpoſes: And when a Man 
acts by! another, he is ſuppoſed to act him- 
ſelf. In wrhich caſes a lion will not admit 


proof to the. ng „ 28 8s -Ereſumprion {ome- 
times doth. - 1 95 
HI he's e 


{The Profeſſors ot the Common Law: 3 Hae) us lien that 4 


ide, algen, &c, to draw the cognizance 


Ship arriy d goon 


of, the q Fu from e ty, which is govern'd in part 
aw. 


by by the he Ciihans fay that this is abſurd, be- 


ſe not. founded upon Equity or Poſſibility ; ; one of which 1 
ea 
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leaft is requiſite to the nature of a Fiction. Ridley s View, Cc. 
Part 3. Cap. 1. S. 3. 11 nod agb 
4 p. 22.5, 3. A“ Warneſs is a Perſon:call'd. into a Court 
11. of Juſtice to declare to the Judge what he knows 
of the Fact under examination. His Declaration is 

call'd his Teſtimony. — 84601 
That a ſtrict inquiry be made into the nature of 
= this proof by Witneſſes, I ſhall ſhew 1½, Who 
are qualified to be Witneſſes. 24/9, What number 
of Witneſſes is required by Law to make a full 


proof. 3d/y, What ought to be the method in their 


production and examination. 1b 

1. Every one is qualified to be a Witneſs who 
is not prohibited by Law. mut b 113 

Some are forbidden becauſe of a. defect of the 
Perſon of the Witneſs himſelf, as becauſe he is an 
P. 22. f. afant or Pupil under fourteen years of age, © who 
19-1. cannot depoſe even in Civil Cauſes, tho' they may 
depoſe afterwards what they knew while under 
e P. 22. 5. that age. A Minor under twenty cannot de- 
20. poſe in à Criminal Cauſe; for thoſe years of 2 
P. 48. 8. Mans Life is inconſiderate, and generally prone 
Tt. 1. to evaſions, attended with Confidence and Obſt 
I. ago · s. nacy. So Madmen, Fools, * Prodigals are prohi- 
' D. 22. f. ted, and Women in a Criminal Cauſe: it they 
18. have been convicted of Adultery:y|F-(Crimimals con- 
* D. 22. 5. demned, or ſometimes under an Accuſation only, 
ge 3 eſpecially in caſes that affect the h veracity of the 
| Party as Perjury, Forgery, r. Infamous Per ſens 
c. 4. 20. either in Law or Fact; A Companion in thè com- 
1. miſſion of the Crime againſt his fellaw; Criminal, 
* unleſs the publick Security is immediately con 
cerned ; for he is an infamous. Perſon, and is un- 
| der à tempration to conceal part of his own guilt, 
c. 1. 3. 7 lay itwholly upon his 1. 0 * deln 
at have no notion of be 9 85 Obliga- 
tion of an Oath; Blind Perſons when the queſtion 
* is 
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is in relation to the ſight; Deaf Perſons in relation | 
to that which is ſaid to be ſpoken; Theſe are all | 
prohibited to be Witneſſes. *' Thus Witneſſes that * D. 22. 3. 
vary and contradict themſelves ought to be rejected. 1-& 2- 
* Indigent Perſons and Beggars ought to be ſuſ- D. 22.5. 3. 
pected, becauſe they ate eaſily corrupted. I do 
not mean poor Citizens or Labourers, who know 
how to get a livelihood ; for ſuch Poverty is of- 

ten attended with great honeſty, 

© Other Witneſſes are forbidden, by reafon of the 


- Cauſe to be try d, or of the Perſons concern'd in the 


Tryal. 

Where the Witneſs has any preſent 7nrereft * D. 22. 8. 
or hopes of it in the ſucceſs of the Cauſe He is to . = 
be rejected; for Men will not be eaſily perſuaded * Tg 
to ſpeak againſt their own advantage, and in de- . 
poing they will be apt to diſcharge and exone- 
a neither 

A * Member of a Community or Corporation * D. 1. 8. 
ſhall not be a Witneſs in a Cauſe where the Com- 5. 1 
munity or Corporation is a Party, it the particular 3· 4 7. 
Members may have any advantage in the Victory. | 
But if the Profit redounds to the Community in 0 
general as a Community, a Member of the Body - | ' ©; 
may be admitted ro be a Wirnefs. | _ _ 

Witneſs may be ſet afide alſo in reſpect of ; 
the Perſons concern'd in the Tryal; As when D. 22.5. 
the Witneſs is Husband or Wife to one Party, 3. G 4. 
Father or Son, Brother or Siſter, or near of Kin, et.. 
or Domeſticks and Dependants. But from hence 
except Matrimonial Cauſes amongſt the Kindred | 
or Domeſticks themſelves; for a preſum'd Pari c P. 23. z. 
ty of Affection takes off all ſuſpicion of Partiali- 65. 1. 

1. \/* The ſame exception hes againſt an intimate , 
riend; or mortal Enemy, againſt a Freeman that 
would teſtify againſt his Patron, againſt an Ad vo- 
cats or Proctor tor his Client; for Advocates and 
Proftors may be biaſſed by an affectation of a 
e an 


D. 22. 3. 
25. 
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: [Theſe Witneſſes ought not regularly to be admitted to teſti- 
fy ; yet ſometimes upon extraordinary occaſions they may be 
admitted when Truth cannot be diſcover'd in any other man- 
ner. So in England and Holland, and ſeveral other Countries 
and Nations, the Teſtimony of moſt Witneſſes may be receiy'd, 
- ſaving a liberty of making exceptions to the adverſe Party, 
and of leaving the conſideration of their Credit or Intereſt to 
the Judge, Groenw. de Legibus Abrog. in D. 22. 3. But in En- 
gland a Wife cannot be produced either for or againſt her 
Husband, for it might be a cauſe of perpetual Diſcord. 1. Inſtit. 
6. b. In France the depoſitions of the Kindred of either Party 
are rejected as far as He Children of Couſin Germans incluſively 
in Civil Affairs, whether they make for or againſt the Party that 
produced them. Ordonnance 1667. Tit. 22. Art. 11. Les Loix 

_ Civiles, &c. Tom. 2. Lib. 3. Tit. 6. 5. 3. Art. 8.) 
12. 2. The number of Witneſles ought to be two 
at the leaſt to make a full proof. And theſe muſt 
” C. 4. 20. be free from all exceptions, either as to their Per- 
9. 1. ſons or their Depoſitions. For the Teſtimony of 
* P. 21. 1. a ſingle Witneſs is of no validity, tho the Perſon 
58.2. js of a great Character; * unleſs he ſwears of his 
I Nov. 44. Own Fact, and where there are other Cir@mſtances, 
Nov. 47. to concur. or corroborate, or unleſs he js 7.4. pub- 
lick Officer; as a Notary, c. depoſing by Vertue 


: 


of his Office. ;., This 8 
: [1n imitation of the Divine Law, Deut. 17. 6. & cap. I9. 15.] 


is founded upon very good reaſon. For one Wit- 
neſs may miſtake or lie, and be corrupted, and 
yet be conſiſtent with himſelf, and ſo remain un- 
diſcovered; ' whereas two or three Witneſſes may 
more eaſily be found in a Conſpiracy by a prudent 


Judge, 
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judge, if they are ſeparately examin'd ; and tho 
many Criminals would eſcape, and many might 
loſe their right for want of two Witneſſes, yet 
it would be a leſſer Evil than to truſt ſo much 
Power to the miſtakes or malice of one Perſon. | 


By the Common Law of England, when + Ta is by Wit · 
es, proof __ to be by two or three Wi 8, as to prove 
2 Summons of the Tenant, c. But when the Trial is by Jury, 
they may give their Verdict upon any Evidence. 1. Inſtit. 6. ö. 
except in Treaſon, where two Wimeſſes are alſo requiſite. * 
7. 3. ca. 3] = 


A Multitude of Witneſſes ought not to be ex- P. 22. f 
amin'd to the ſame matter, but the Judge at his 1. 2. 
diſcretion may ſtop an uſelels repetition. 
3. In order to the production and examination 
of Witneſſes, they muſt be citæd, and forced to « P. 22. ;. 
ſpeak what they know of the Fact, either in Civil 3. 6. 
or * Criminal Matters. And this is a Duty which e C. 4. 20. 
every one owes to the Publick for the ſupport of 16. 
Government; tho' before the © conſtitution of J. D. 22. 5. 
ſtinian, Witneſſes could not be forced to teſti- 4. C. 5. 
ſie againſt Perſons that were nearly related to“ 4.20. 16. 
eee eee ee 

Upon the Summons they ought to appear before 
the * who with Gravity and Deliberation | 
muſt admijgiſter to them a ſolemn © Oath, unleſs * C. 4. ac. 9. 
they are © Fihops who may depoſe without Oath. * C. 1. 3.7. 
It will not be ſufficient to ſead Depoſitions in 4. [ed 
Writing, for the adverſe Party ought to have the h. 


wy” 4 ©- 4 » D, 22, 9s 
liberty of a croſs Examination. ©; 


In France Biſhops depoſe in Courts of Juſtice, laying their 
Hands upon their Breaſts, not upon the Evangeliſts. Reluffus in 
proem. Conſtit. Gloſſ. 5. Num. 27. 2 55 

In England the Nobility appear before the Judge, and in 
ſome Courts anſwer upon Oarh, and in others only upon their 
Honour. The Quabers are allow'd ro depoſe in Civil Cauſes up- 
on a ſolemn Affirmation in the preſence of God: 7 4 W. 

3. cap. 34. But in ſeveral parts of Germany the Nobles _ 
| their 


T4 

A 

1 

4 5 

4 ; þ 
- 

N EF] 
1 7 

j 

3 M 7 

2 = 
 . % 

N K + 

We Fi 

4 ö * j 
5.2 
=_ x 

.- \| 
28 1 
» 17 'F 

3: 
* 

4% l 

4 
1 


"I" 
1 * 


a © — _ = . 
IT RL FLAT? " * R : N af. n 3 
4 bu 4 * 148 131 2 m ah 14 of x + Hg . n * 2 * 
8 un & IS lab LS 1 ""P 5 PT "va P n ” 
LES. IX s . 
* Y * 
* 


r * She 
W 9 
4I * — * * A 


* 2 . 4 * * 9 4 
_ "Packs Per DOS WIR. + r 
7 4 , — > >. - * * 
- R % - 


his" | a 1. „ r +} 

318  A'Now Iftitnie'of ihe 
their Depoſirions in Writing | under their Seals without Oarh, | 
Gail. Lib. 1. Objerv. 101. Num. 13] 40 
8 Fee,, e 685 : 
* D.22.5- , * When the Witneſs depoſes, let the Judge 5 
2. G 3. take notice, whether with an air of Sincerity he a 

gives his Evidence, or whether with exaCtneſs 

P. 49.14. and judgment. Tet the Witneſs. ought not = 


3. 11. ro anſwer queſtions to accuſe himſelf of any 

Crime. And if he is old or weak, Cc. the Judge 
i C. 4. 20. ought to go to him, or * delegate his Power to a. 
16. nother to tranſmit his Depoſition. But in Cri: 


is minal Cauſes the Witneſſes ought by all means 


k Nw. 90. to appear perſonally before the Judge and in 
c. 5. Court. 8-1; | 


[The contra ry is practiſed in many Nations. Groenw, de Le- 
gibus Abrag. in C. 4. 20. By the Statute Law of England, if a 
Witneſs refuſes to 2 upon Subpœna, or Proceſs out of a 
Court of Record, he fflall forfeit to the Party grieved ten Pounds 
and Damages. 5 Elix. eb. g. In France the Witneſs not at- 
tending on Summons is fineable, and his Goods may be ſeized, 
and his Perſon impriſon d. Ordonnance 1667. Tit. 2. Art. 8. Les 
Lotx Civiles, Cre. Tom, 2. Lib. 3. Tit. 6. 5. Zo Art. 17. In Germa- 
ny, if a Witnefs is refractory after a pecuniary Mult, he be 
put under the Ban of the Empire for his Contumacy. Gail. 
Lib. 1. Obſerv. 100. Num. 1 1. & 12. The Canon Law proceeds 
to Excommunication againſt the Witneſs for not a ppearing.] 


c. 4- 20 When the Witneſſes appear the Judge ought 
11. G 16. to take care that the Ferſon (ar whoſe requeſt 
„they were ſummon d) ſhould allow them reaſon- 

able Charges for their Journey, according to their 


DS agg gg wwe = v.23 


= L. 67, Characters. And then after the Suit is conteſted ba 

ue 97 ay Cr 

they may be ſworn and examin'd, but not before Ct 

Suit conteſted, unleſs in an extraordinary caſe 0 

4 add perpetuam rei memoriam, where there is danger 2 

I in delay. — 

I Cin France the examination of Witneſſes 4 futur or in perye- 7. 
J tuam rei memoriam is forbidden, as inconvenient and unneceſſa- 

3 ry. Ordonnance 1667. Tit. 13. Loix Civiles, &c.] ei 
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Imperial or Civil Law. 319 
After the examination of the Witneſſes, the P. 22. 3. 
adverſe Party may conſider what objections he 2. ©: 3: 
hath to the Perſons of the Witneſſes, or to their ons 8 
Depofitions; whether they depoſe upon the matter 
alledged; whether the fitions are obſcure or 
uncertain; or without aſhgning a. Cauſe or ſuffici- 
ent Reaſon of their Knowledge, when a Reaſon - 
is demanded of them ; whether a Witneſs contra- 
dits himſelf or any other of his fellow, Witneſſes, 153 
whether the Depoſitions cannot be reconciled in 1 
the general; whether any Witneſſes agree in a 

meditated Story, and depoſe in the ſame 

ords, c. Theſe things being diſcuſſed, the 
Judge ought to confider the proofs on both fides, 
and have a greater regard to Witneſſes that depoſe 
they ſaw a thing, rather than to thoſe who depoſe 
that they heard it. A concluſion from the ſenſe of 
hearing is not fo certain as that from fight. More 
credit is to be given to many Witneſſes than 
to a few, and to thoſe that affirm rather, 
than to thoſe that deny; to thoſe of Quali- D. 22. 5. 

before mean Perſons, and to Men before 21. 3. 
omen. | | | Þ D. 22. 4. 
The Depofirions e e publiſhed, and the 7 4.20% 
Witneſſes approved, the Depoſitions may be made 20. 

uſe of afterwards in any other Cauſe between the 
fame Parties. 


In England the examination of Witneſſes is viva voce, in 
the Courts govern d by the Common Law in Cauſes Civil and 
Criminal, and the Tryal is by a Jury of Twelve Men. In our 
Chancery and Feeleſuaſtical Courts, the Depoſitions are taken in 
Writing by a Regiſter, almoſt according to the method of the 
Civil Law. In Criminal Cauſes which are Capital, the Wit- 
neſſes for the Defendant do not depoſe upon Oath; unleſs in 
High-Treaſon, whereby any corruption of Blood may be made. 
7. V. 3. c. 13. 


=y 


4. An Inſtrument is a Writing made uſe of 
either to regiſter, or publiſh the Rules and Laws 
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of Superiors, or to preſerve the memory of the 
Acts of private Perſons: Publick Acts, written 
LIaeſtaments, and Contracts are thus tranſmitted, 
. 4. 30. and they are taken for Proof againſt the Parties 
13. ſubſcribing till the contrary does appear ; for here 
each Perſon is a, Witneſs againſt himſelf. 
Property would be very,- uncertain - if Inſtru- 
ments were not made uſe of. Now an Inſtrument 
does ſo ſettle the Affairs of Mankind, that the 
fc. 4. 20. 1. Parties ſhall not produce Witneſſes to * contradict 
22 the contents of that Inſtrument; unleſs there 
*4:22-2- was fraud or force in the drawing or ſigning it. 
When there is no objection againſt the Inſtrument, 
the diſpaſitive Words, or Words directly affirming 
are to be believed as true, but not the Narrative 
or Enuntiative Words, i. e. thoſe Words which 
affirm indirectly and obiter. For example, if I 
affirm that Titus, who is the Kinſman of Sempro- 
nius, owes me 100 l. Theſe Words Iitius owes 
me 100 l. is the ſubſtance of hat I affirm direct. 
ly, and are the di/po/ing Words; but theſe Words 
who is the Kinſman of Sempronius are narrative 
and enuntiative, ſpoken by the by, and it may 
not be to the purpoſe, whether that is true or 
*C:2-1; J. falſe. If the Inſtrument runs by way of recital, 
aut h. ſiquis. That to which it refers ought to be produced. 
C. J. 21. If two Perſons produce two Inſtruments of the 
25 ſame date, the one contrary to the other, each is 
P. 50. 17. deſtroy'd, becauſe of the uncertainty, * unleſs one 
85. of the Inſtruments is more to be fayour'd in Law 
than the other, as when it makes for the Dower 

of a Woman, Cc. kat ee” 

For the true underſtanding of Inſtruments, the 
ſubject matter, the conſequences of an Expoſition, 
the relation and connexion of the Sentences, the 
force and order of the Words ought to be diligent- 
ly weigh'd and confider'd, and whether the Clauſes 
are favourable or odious, prohibitory, ng wt 

| | ele 
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Theſe Conſiderations are neceſſary to find out the 
meaning of Laws, Contracts Teſtaments, and 
Judicial Accs. y 1 
Thus of Inſtruments in general. They are either 
Public or Private. oy 
1. Pablick Inſtruments are ſolemn Writings  c, 5. 32. 
made and confirm'd by publick Authority. Such 6. 
are the Inſtruments made by Regiſters and Nota- 
ries, with deſcription of the day, month, year 
and place where they were made, with the names 
of the Witneſſes preſent at the making. Theſe 
Inftruments prove themſelves; * and if they were*D. f. 13.3. 


drawn up by one that was not a publick Officer, D. 14. 6. 3. 


yet if he was generally efteemed to be. ſuch, the 
Inſtrument may be valid by an equitable ConſtruQi- 
on; but not if it was drawn up by a pretended *C. 12.5.7. 
Officer at that time who had not ſuch a general 
Character. | ; 

2. Private Inſtruments are thoſe which are made 
by private Perſons, and they are either (1.) * Caz-5 c. 4. 30. 
tio, a Note or Bill for ſo much Money receiv'd. 1. 2. 3. & 
(2.) Or Apocha, a Note by way of an Acquittance, 14. 1. 
where the Creditor upon Receipt confeſſes that 
he hath been paid his Debt. This differs from J. 3. 22. 
the Obligation by Writing before deſcribed (call'd 
Acceptilatio) becauſe there the Creditor confeſſes to 
have receiv'd what is not receiv'd. (3.) Or © Antapo- « 4.29. 
cha, where a Tenant, Cc. figns an Inſtrument or the 19. 
counterpart of it, ſignify ing that he paid the Pro- 
prietor ſo much Money by way of Rent, whereby 
the Proprietor proves and ſecures his Title againſt _ 
him. (4.) Or Syngrapha, an Inſtrument figned by 
all the Parties concern d. (5.) Or Letters, which 
may be Commendatory, or "Teſtimonial, or Creden. 
tial, which oblige thoſe that ſend Embaſſadors; 
or they may be Love-Letters, upon which ons: 
ought not always to lay any great ſtreſs. 
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e, © Theſe are not Evidence for the Writer and Sub- , 
WW >... ſcriber, but Proofs againſt him. | k 
W 25. 4. Books of Accompt being private Inſtruments, are E 
= an half proof amongſt Merchants and Tradeſmen, q 
= provided the day of Contracting, and the nature h 

= of the Debt is expreſſed by the Merchant him- 
4 ſelf or his Agent. And this ſeems reaſonable, be- , 
- cauſe Merchants and Tradeſmen are often under a b 
| * neceſſity of dealing upon truſt without Note or I 
3 Writing; ſo that if their Books were not allow'd { 
7 in Evidence, they would lie under great diſcou- ; 
f C. 4. 19. ragements. * Wherefore the Sappletory Oath of I 
3. & 6. 7. the Merchant with his Book of Accompr is eſteem- ( 
| ed to be full proof againſt his Chapman. x 

his is che general Cuſtom beyond Sea. Gail. Lib. 2. Obſer, 
20. & 23. But in England none keeping a Shop- Book ſhall give 1 
it in Evidence for Wares or Work deliverd, or done above a 2 

ear before the Action brought, unleſs the Action is between 

terchant and Merchant, Tradeſmen and Tradeſmen, or Mer- 
chant and Tradeſmen, concerning ſomething falling within the 0 

compaſs of their mutual Trades and Merchandize. 7 Fac. 1, 
cap. 12. | Y 
WW ec. 4.19. The Accounts of Guardians, or any * private r 
a. Memorandum will ſcarce be allowd to be ary KW: 1 
4 proof. 2. TY, a 
If the Witneſſes to an Inſtrument are all dead, C 
dC. 4. 21. there may be a © compariſon of Hands by proper 0 
20. Perſons ſworn for that purpoſe, to examine other | 
Writings of the ſame Perſon with that Inſtru- a 

ment, or if the Inſtrument ir ſelf is loſt by ſome 
i C. 4. 21. accident, the Party muſt make Oath of the * truth 
1. G 5. of that Fact before he can be admitted to prove 5 
the Contents of it, for the Inſtrument was not the 0 
Fontradt but the proof of it. | 
It is queſtion'd, That if an Inſtrument is found un 
cancelled, whether it is a proof that the Debt is 3 


paid! We ought todiftinguiſh whether it is found 
cancelled in the cuſtody of the Debtor, or o: : k 
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third Perſon. If in the cuſtody of the Debtor, 6 
upon a Plea of payment the cancelled Inftrument * P. 22: 3, 
does prove it. But if it is found cancelled in 24- 

the cuſtody of a third Perſon, it may ſeem to 

have been depoſited there for ſafe cuſtody, and 

to have been cancelled by defign or miſtake. 

All Inſtruments, whether publick or private may 

be either Originals or Copies. A publick original D. 22.4.2, 
Inſtrument proves it ſelf; a private original In- C. 8. 19. 
ſtrument muſt be proved by Witneſſes, unleſs it 11. 

is very ancient. A Copy of a publick original = P. 26. 8. 
Inſtrument may be offer'd in Evidence, but not a 3). 
Copy of a Copy; for that would create uncer- 

tainty and perpetual confufion. | 


1 r the meaning of the Word Deed in the Engliſh Laws: 
Ante, Lib. 3, cap. 4. in fin.] | 

V. Az Oath, the laſt kind of proof, is an Act 
of Religion, where he that ſwears calls God to 
witneſs the Truth of what he affirms or denies. 
A ſecurity which the Law hath invented to pro- o p. 12.2.1. 
mote Truth and Juſtice. „It is demanded of pub- v c. 3.1.14. 
lick Officers, of Witneſſes in Courts of Juſtice, 
and of the * Parties to a Suit. A Security that « 
carries expedition with it, and which every-Man 
can give. 
Such Oaths ought; to be impoſed on Heathens 
and Zeros, which they allow to be Obligatory. 


C.4.1.1, 


(in the Empire there is a certain form of an Oath preſcribed 
for che Fews. They ſwear by the Law of Moſes, laying the 
two fore Fingers of the right Hand on the ninth Commandment. 
Ord, Cam. Part. 1. Tit. 86. | 


In England the Quakers are allow d to depoſe in Civil Cauſegſſ 
upon 4 ſolemn Affirmation in the preſence of God. 7 & 8. W. 
r n 


ir Oiths 6nght to be'given corporally (i. e.) by, „ „ 
lying the Hand upon 2 Holy. Evangeliſts; and, A, ot 
£9 a > 4 l 2 


they c. 2. 29.1, 
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they ought to be adminiſtred to none but thoſe 
who underſtand the nature of an Oath; for thoſe 
who have not ſuch a ſufficient underſtanding can- 
not. be obliged by them. But when I ſpeak of 
proof by Oath, I mean. only thoſe Judicial Oaths 
which are given to the Parties in Suit to ſupply 
the defect of Inſtruments and Witneſſes. Such 
are N | 
1. The Neceſſary or Sap pietory Oath, which is 
given by the Judge to the Plaintiff or Defendant 
upon half proof already made. This being Join'd 
do the half proof ſupplies, and gives ſufficient 
C. 4. 1. 3. Power to the Judge to condemn or abſolve. It 
| is call'd the Neceſſary Oath, becauſe the Judge is 
oblig'd to give it at the requeſt of either Party, 
* D. 12. 2:tho* his Adverſary will not conſent ' to it. But 
31. © when the Judge does adminiſter it he ought firſt 
to be ſatisfied that there is an half proof made 
already by one unexceptionable Witneſs, or by 
ſome other ſort of proof. If the Cauſe is of an 
high nature, and there is a temptation to Perjury, 
or if it is a Criminal Cauſe, or if more Witneſſes 
might be produced to the fame Fact, then this 
Oath cannot take place. | 

P. 12.2. 2, The Voluntary or Deciſive Oath is given by 
38. one Party to the other, when one of the Litigants 
n being able to prove his Charge offers to ſtand 
and fall by the Oath of his Ad verſary; which the 
Adverſary was bound to accept, or to make the 
ſame propoſal back again, otherwiſe the whole 

ſhould be taken as confeſſed by him. 9 2097 
2. The Oath of Truth, when the Plaintiff or 
. _— is {worn upon the Libel or Allegation, 
to make a true anſwer of his Know/edge, as to 


his own Fact, and of his belief to the Fact of 


*C.4-1.12. others. This“ differs from the former, for it is 
not deciſive, and the Plaintiff or Defendant may 
proceed to other proofs, or prove the e 
: 9 what 
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what is ſworn. This is the ſame Oath which is 
adminiſtred to the Witneſſes. 2 
4. The Oath of Calumny, when the Plaintiff * C. 2. 39. 
or ann or their Advocates or Proctors ſwear 2. 
they. believe that they have a juſt Cauſe, and 
that they will not make uſe of any fraudulent me- 
thods for the obtaining of it. 

[This Oath is aboliſhed in ſome Countries, as a great occa- 
fe of Perjury. Vide antea Lib. 4. cap. 1.] 1 


5. The Oath in” Litem, by which the Plaintiff “ P. 12. 3. 
eſtimates his Damage in the loſs of any thing; and 2· & 3* 
which the Judge may allow or moderate. | 

6. The Oath of * Expenſes and Cofts, where 4 3: 7: 
the Litigant (which gain'd the Sentence or De- — 
cree) upon the taxing the Coſts, affirms upon his dum. 
Oath that thoſe Charges were neceſſarily expended 
by him in the proſecution of his Suit. 


[Theſe Oaths are unknown in the Common Laws of England, 
but ſome of them are made uſe of in our Chancery, and all of 
ging be uſed in the Courts govern'd by the Civil or Canon 

„ | | 
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Of the Form and Manner of Proceeding 
in Civil Cauſes, and therein of the 
Aclion, Citation, Libel, Litis Con- 
—A ͤ V 


Wo Nin 


Hs given a deſcription, of Judicature, with 
reſpect to the Per/ons. of whom it is to be 
compoſed, and the nature of Proofs by which a 
Cauſe muſt be ſupported, I ſhall give a ſhort 
Scheme ot the Order of Tryal, and ſhew the ge- 
neral method and form of the proceedings in Cui. 
and Ciminal Cauſes. 3 | 


dental parts of it. The Subſtantial parts are the 
Action, Citation, Libel, the Litis Conteſtatio, the 
Anſwer of the Defendant, the Proofs, the Conclu- 
fron of the Cauſe, the Sentence, the Appeal, and 
Execution of the Sentence. | 


SE The Adin. I. The * Aion is a deſcription of the Cauſe in 
D. 2. 13. Controverſy by the Plaintiff before the Judge to 
1 ground a Citation, and other neceffary "Proceſs 
558. f. 3. againſt the Defendant. 


Anciently the name of each Action proper for each Cauſe 
was to be expreſſed, but this nicety hath been taken away by 
the Canon Law. c. 6.x. de Judiciis, and the Cuſtom of other Na- 
tions concurring with the Canon, fuch ſtrictneſs is not obſerv d 
of neceſſity at this day. Greenw. de Legibus Abrog. in Inſtit. 4. 


Words which may be reduced to any ſort of Action.] 


Actions 


„ , ˙·— - m, ⅛mãůnun ] . w a 


In a Civil Cauſe there are Subſtantial and Acci- 


Tit. 6. 5. 1. But it is ſufficient to ſpecify. the demand in. 
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Actions are either e (often call'd Vindica- *1.4-6.15. 
tions) or perſonal, which may be call'd Con- m ee. 
diffions. Some are real, penal, or mixt, where there 
is Damage given, and a Finealſo impoſed. They 
arelikewiſe Cui! or Crimina!, Some ate petitory, e p. b. l. ag. 
which claim the property. Others poſſeſſory, which = 
ſeek the poſſeſſion only. Some bone fidei, when *1. 4.6.3 
the Judge has power to proceed according to Equi- I 
PE as in Contracts upon good and valuable Con- 
deration. Some tri; juris, where the Judge 
cannot depart from the ſtrict terms of the Con- 
tract, as in mere Gifts, c. 6 —_— 
Several Actions may not be laid in one Libel. * D.44.2.6, 


* 
— 


[This is allow'd by the Can Law and Modern practice. 
Cap. Paſtor & c. cum dileus x. de cauſs. peſſ. & propr. ] 


There may alſo be a (ion of Aclions, i. e. c. 4.39.9. 
a right of Action may be aſſign'd over to another. 
He to whom it is aſſign'd is call'd the Ceftonary - 
or * Procurator in rem ſuam. But then this Aſſign- 5. 3.3.25. 
ment ſhall not be made to Perſons more power- » C. 2. 14. 
ful than the Aſſignor; for by this means the De-.1. & 2- 
fendant might be in a worſe condition than he 
was at firſt, Neither can part of the thing in Con- 
troverſy be aihgn'd over to * Advocates or Pro- 
Etors, Cc. Even an Action of Injury may be aſ- 
ſigned, and the Ceſſionary may proſecute it in his 
own Name. 


C. 26 6. 5. 


[By the Common Law of England, for the avoiding of 
maintenance; ſuppreſſion of Right, and ſtirring up of Suits, 
nothing in Action, Entry or Re- entry can be granted over. Vid. 
32 Hl. 8. cap. 34. 1. Inſtit. 214. 4. 215. 4. 


. * Imerdifts are extraordinary Actions concerning , , 4. 13. 
poſſefion, or a quaſi poſſeſſion, i. e. a polleſſion of gc, 
an incorporeal thing. 


Y 4 [Anciently 
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2328 _ A New Inſtitute of the 
. [Anciently there were certain forms of Interdicts, but they | 
me oy of uſe at this day. *Groenw. de Legibus Abrog. in Cod. 4 
„1. . 2 
They are call'd Interdifs, becauſe the Prætor in- mi 
terpoſes a ſort of an Interlocutory Decree between I, 
the Litigants concerning the poſſeſſion, till the Pro- a 
perty can be tried. % 
They either probibit from doing any act to preju- 
dice the Poſſeſſion of another in his Goods or S. 
Eſtate by forcible entries, or by erecting any thing de 
on Banks or Rivers which hinders the Navi- to 
gation, c. Or reſtore a thing taken away in 
by. force, as a Legacy taken away without the 7 
aſſent of the Heir; Or they do exhibit; as when be 
the Pretor commands one to bring in a Teſtament, | 
or a Freeman detain'd by him, C c. tl 
There are alſo Interditts to gain a Poſſeſſion, to d. 
retain and defend it, and to recover it when it has al 
been loſt. 3 tl 
The Citati. II. After the Action is enter'd a Citation iſſueth tl 
. forth, which is due by the Law of Natural Rea- L 
ſon, tho' the form is preſcribed by poſitive Law. 
. 2. 4. 1. A Citation is a Monition to the Adverſary to ap- 
pear before a Judge to try a Cauſe in Controver- 
iy. By the Law of the te /e Table the Summons C 
was by private authority, and by private force ; p 
but fince Defendants are ſummon d by Appa- . 
ritors. 5 | f 
Citation is either verbal by word of Mouth, or f 
literal by form in Writing, or by Edict fixed in F 
ſome 1 lace, or real by Arreſt of the Per- F 
Ton of the Defendant, or of his Goods; which are { 
® C, 3.43 · taken into cuſtody by the proper Officer. An | 
8, © Arreſt ought not to be in Civil Cauſes, unleſs the 5 
Dee tendant is ſuſpected of flight, or unleſs he ſtands | 
| in Contumacy after a verbal or literal Citation. 
* D, 2. 4. Parents, Patrons, Magiſtrates, c. ought not to a 
2 & 44 be cited without eſpecial leave. f . 


(Bux 


Imperial or Civil Law. 


hut this is not ſtrictly obſerv'd at this day. Groemy. D. 2. 

4. 2. & 4. In England the Peers of the Realm are forced to 
appear in the Common Law Courts by a difireſs upon their Goods, 
Cc. And the Commons may be arreſted if the Debt or Da- 
mage 1s laid in the Writ above the ſum of Ten pounds, and 
may be forced to put in Surety or ſpecial Bail. If it is under 
Ten pounds they may be arreſted ; bur an Order to an Attorney 
to appear for them, is ſufficient for a preſent releale. ] 


A * Citation is either Simple or Peremptory. c. 7. 43- 

Simple, which iſſues forth without threatning a 8. 
denial of the allowance of farther time. Peremp- B. 5: 1-7 
tory, in which as much time is allow'd as is uſual ? 

in three fimple Citations, adding the word Pe- 
remptorily, and threats of Puniſhment upon Diſo- 

bed ience. | | 

If the Citation is in Writing, it muſt contain 

the name of the Fudge, the name of the Deſen- 

dant who is cited, and the name of the Plaintiff 

at whoſe inſtance the Citation goes forth, with 

the Cauſe of Action, the Place of Judicature, and 

the fixed Time for appearance. The Time in» Nw. 53. 
Law is Twenty days. c. 3. 


In practice according to the diſtance of the place.] 


III. * When the Defendant appears upon the Of the Libel. 
Citation, the Libe ! ought to be exhibited by the * Gs 
Plaintiff, and a Copy of it deliver'd to the. De v. 4 
fendant. A Lihel is a Writing containing the Com: P. 2. 13. 1. 

plaint of the Plaintiff. It contains the Plaintiff's 
Caſe, a Complaint of Injuſtice, and a Petition for 
Relief. The Libel ought to be apt and concludent, 
diſtin, certain and ſpecial, not contradifory to it 
ſelf, or conditional or alternative. It may be com- 
poſed by way of Articles or Poſitions, or without 
Articles in a continued Relation. : 


[By the Laws of England in Criminal Caſes (that are Capital) 
no Defendant can have a Copy of his Indictment, unleſs in 
High-Treaſon or Miſpriſion of Treaſon, &c. 7 V. 3. c. 3.] 


IV. Lite 
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1 Nen Inflitute of the 


Conecſia- the Suit is the foundation and beginning of the 
d. Cauſe; for the Entry of the Action, the Citation 
C. 3. 9.1.40d the Libel are only preparatory to it. The Li- 
er ſeqq. tis Conteſtat io is the anſwer of the Defendant to 
the Plaintiff's Libel. If it is omitted, regularly 
hy ng are null and void. 
Of the An- V. Then follows the anſwer of the Defendant 
ſwer of the upon Oath to the Poſitions or Libel of the Plain- 
Defendant tiff. The Defendant did heretofore anſwer to In- 
= _ terrogatories to ground an Action upon a diſcove- 
P. 11. 1. y; * but this hath been long out of uſe. With 
1. Ga. this anſwer the Defendant may give in his Plea or 
Allegation to the Plaintiff's Libel. 

The Proofs, VI. After this both Parties prepare to produce 

their Proofs. Theſe are to be produced (within 
a certain time limited by the Judge) both by the 
Plaintiff and Defendant. And each Party may 
croſs examine any Witneſſes by giving Interroga- 
zortes into the Court for that purpoſe. And then 
Examination and Publication of the Depoſitions 
being made on both fides, and Copies deliver to 
8 the Parties, there is afterwards 

Of the n- VII. A Concluſion of the Cauſe, or a ſubmiſſion 
cluſion of the of the Controvexſie to the deciſion of the Judge 
Cayſe. upon hearing the Advocates on the Law and 


act. 
of the Sen- VIII. The Sentence or Decree of the Judge, is 
zence. the determination of the Controverſy between the 
. 42.1. 1. Litigants, either by condemning or abfolving. 
And this is the end of the Suit as the Litis Con- 
teſtatio was the beginning of it. 


Cin France a Sentence is calld an Arreſt.] 


C. 7.45% A Sentence is either Iaterlocutory or Definitive. 
16. Interlocutory where the Judge decides ſome inci- 
dent queſtion ariſing upon the principal Cauſe. 

Definitive, 
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Of the Litis TV, © Litis Conteſtatio, or the Conteſtation of 
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' Definitive, by which the principal Cauſe it ſelf is 
/! 5 

It muſt be given in the preſence of the Parties, 

or in the abſence of either upon Contumacy in not | 
appearing; and it ought to be purſuant to Law, I. 4. x7. 
| *confarmeble to the Libel: (or elſe it is null and . 

void) and according to the acts of the Court and g 7% 3e 
Proofs. * | | bis | | e. ö 

The judge need not expreſs the reaſons of his 
Opinion in the Sentence; hecauſe it will ſubject 
him to the diſputing humour of other Men 
though this has been cuſtomary in Criminal | 
Cauſes. | 

The Sentence ought to contain a condemnation 
of coſts of Suit, beſides the decifion of the prin- 
cipal Point. For V regularly the conquer'd Liti-» c. 3. x. 
gant ought to pay Expences to the Conqueror, 13. 16. 
unleſs he had a probable and juſt Cauſe of con- 
tending. - | 1 1 


n che Courts of our Common Law, there is no ſaving of = 
Colts upon any account, except the Action was given by Statute 
and no Coſts mention d.)] | 


The Sentence paſſes into a compleat Judgment, >: 
and is taken for Truth between the Parties if there is 
no Appeal lodg'd againſt it within Ten days, but * Nov. 23, 
it is not binding to thoſe that were not Parties, un- . 1. 
leſs the Claim is made under their Title. 

[In England by the Statute Law Appeals may be made with- 
in fifteen, days after Sentence. 24 H. 8. 12. | ; 


IX. * An Appeal is an act whereby the Sentence of qyeas. - WY 
of an interiour Judge is impeached before a Superi- * D. 49. 1. 23 
our, for a Grievance infer'd, or to be infer'd, or for & · 33 
a Nullity in the Proceſs, or for Injuſtice in the Sen. © 7-52-34: 
tence itfelf. The Appeal may be made from Judicial 
or Extrajudicial acts; bur it it is made from Extra- 
5 2 judicial 
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judicial acts, it is more properly call'd a Provo. 
cation. It ought not to be refuſed by the fuperi- 
our Judge, for the Law of nature does permit it, 
*C. 7. 62. becauſe it is a Spectes of defence. It ought to 
— 1 62 be receiv'd in all Civil Cauſes, and in ſome © Cri- 


14. C 29, minal Cauſes. The Appeal may be from an * In- 
4 52 terlocutory Decree as well as from the Definitive 

6. Sentence. There may be an Appeal alſo from 
7749.5. 2. Extrajudicial acts; as Elections, Nominations 
* We, 5 to Offices, £7. Neither ought the Judge from 
11. hom it is appeal'd think it an injury or an af. 
*C. 7. 62. front to him; for the whole Fact might not have 
2 been laid before him in the firſt inſtance. * But 
- 313-44 when the Appeal is made, it ought to be directed 

to the next ſuperiour Judge. 


Trxno by the Cann Law Appeals are immediately directed to 
| the Pope. 8 ad Romam cauſ. 2. 9. 6. c. 7. 34. x. b. t.] 


Sometimes an Appeal ought not to be admitted, 

C. 7.55. a. as when a Crime is confeſſed; nor from a regu- 
C. 7. 62. lar Execution of a Sentence, nor againſt the 
d e . Collector of the publick Taxes, nor if Ten days 
10. 5 A. are elapſed after Sentence, or after the know- 
euth. hodie. ledge of ſuch a Sentence, nor after“ three Sen- 

= C.7-63-1. tences conform or purſuant. to each other; for the 
0.7. 70. 1. Law will not intend that any one can be uſed un- 


Juſtly by ſo many Judges. 


(This is no reſtraint in our Engliſh Laws; nor in Germany. 
n 2. Obſer, 15.) . 


While the Appeal is depending an Inhib:tion 
iſſues to the inferior Judge to ſtay the Execution, 
5.49. 7-* and not to innovate or attempt any thing till 
Ho _ A order. And then the Party appealing may exhi- 
*C. — bit new matter and new proofs. * Regularly there 
| ought not to be an Appeal from an Interlocutory 

. Decree. 5 Bp 
[This 
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Imperial or Civil Law. 


[This is obſery'd in the Imperial Chamber. Call. 1. Ohr. 
129. Mynſ. 2. Obſerv. 46. But by the Canon Law the Appeal 
may be from any Grievance ,. tho new matter ought not to be 
produced. C. Cord. de Appellat. Clement. appellati. de Appell.) 


Sometimes an inferiour Judge conſults his ſu- C. 7-611. 
- befi D. 49. 1. 1. 
periour before the Sentence. 5 


[And this was formerly very common as the Reſcripts of the 
Emperors in the Code dire ed. to inferiour Judges ſufficiently 
prove ; but it was afterwards diſuſed, tho' now revived by the 
Canon Law. c. 8. x. h. t. and at this day it is practiſed in Han- 
ders. Groemw. de Relationib. C. 7. 61.) | 


There can be no Appeal from the Prince, but rp, 4. 2. 


he may be per:tior'd for a review. Ks. 
Was 1 5 | C. 1.14.12. 
re can be no Appeal from the Flectors of the Empire, Cc. 
under a certain ſum. Appendix 1. ad Gailii Obſer de Privi- © 
legiis de non Appellando. ] 2 


An Appeal may be from a Nullity, where the 

Judge was incompetent, corrupt or refuſed for a 

ood Cauſe, or when he had not juriſdiction, or 
where the Sentence was againſt one dead, ® or*n,,.g.. 
againſt one abſent and not ſummon'd ; or by omit- D. 4g. 8. 
ting the ſubſtantial parts of the Proceſs, or if :. 3: 
there is a manifeſt * Error in the Sentence it ſelf, , “ 7: 45- 
or if the Sentence is againſt a former Sentence in = C. „ 64. 
force between the ſame Parties, or if the Sentence 2. C 5. 
is given upon a Sunday, for upon that day all“ C. 7. 64: 
Judicial acts are void. This Complaint of a Nul- 7; 


| C. 3. 12. 
I, , 


lity may be brought at any time withing hi g, 
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made to the ſame Judge, or to the faperiour to 

tevoke the Se m⁴¹ . 

A Review is a Petition to the fame Judge to te- 

hear the Caufe, and to reftify the Sentence if he 

. .ſhall ſee any reaſon for irt. 

Ry Cuſtom Appeals have ceaſed in Criminal Cafes, 
die pace publ. 20. num. 36. ] 


of Eren. X. © Execution of the. Sentence is a Judicial 
tion of the act, by which the Perſon condemned by the Sen- 


Sentence. 


z 


Gail. I 


C. 7. $3. tence, is forc d to ſurrender to the conquering Liti- 


t. t. gant the thing adjudged by that Sentence. 

This Execution may be either by an Alion up- 
4 P. 42. 1. on the © Judgment or Sentence, or by the Office of 
3 Judge who gave the Sentence. If the Exe- 
His. r. ss. cution ĩs upon a rea! Action, the thing ſued for is 
either taken away by force and a military Execu- 

D. 42.4. 1. tion, or the Perſon (on whoſe behalf the Execu- 
777.53. 3· tion is made) is put into poſſeſſion. If the Exe. 
7.53.9. eution is upon a perſona! Action for the payment 
of a Debt or Damage, it is made by Diſtreſs, or 

or by taking Goods to the value, by putting the 
Perſon into poſſeſſion of alt the Eſtate to pay 
himſelf. = Bai 34: add. 4 

' Upon an Execution on the Goods in a perſonal 
Action for Debt or Damages, this Order is to be 

8 obſerv'd. - Firſt, the movable Goods may be taken, 
C. 8. 17. excepting Tools of Husbundry, Oxen of the 
s. Plow, the Cloths and Bedding of a Debtor, or 
2 i the neceſſary Tools of Workmen, Cc. if the Exe- 
cultores, Cution may be ſatisfied ſome other way. Aftet 
C. 9. 53. theſe, the 7mmovable Eſtate may be ſeized and the 
3-& 4 Debts, but laſt of all the Perſon of the Debtor is 
C. 7. 71. to be © imprifon'd. © Or FS 
i. 8. ! Theſe Execurions cannot be ſtopp'd by putting 
- D. 42. 1. in Bail or Security, unleſs upon ſome extraordina- 
ty reaſons, for that allowance would create a 
new Action. Yet if the Execution is contrary Y 
5 5 this 


7 Ui 9 
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Imperial or Civil Law. 
this method, it is valid till Complaint is made; 
for the Law does not ſay that the Act ſhall be 
null and void, tho it directed the Officer. to ob- 
ſerve ſuch Order. Neither hath the Excheguer any 
Obligation to obſerve this Order. For the Per = c. 10. 
ſon of the Debtor may be firſt committed to cuſto- 19. 2. 
o without a previous Execution on his Goods. 
hat if the Officer does not obſerve his Com- 
miſſion and Authority? ® He may be reliſted c. 12. 61. 
by force, and is liable to a proſecution for s. 
Theft. a & oC, 6. 2. 8. 
? But when the Debtor is impriſon'd, if he c. 7. 71. 
yields up all his Eſtate into the Hands of his Cre- 1. & g. 
ditors to be fold by Auction, his Body ought to 
be diſcharged from Chains, from Impriſonmenr, 
from Servitude, or from Working for the advan- 
tage of the Creditors, as was formerly practiſed. 


[By the Law of the twelve Tables the Creditors might cut in 
pieces, and divide the Body of the Debtor; a Law that was 
intended rather to frighten Men from Prodigality than to be 
put in uſe. Gellius Lib. 20. cap. 1. but as others conjecture, 
the cutting and dividing his Eſtate was only deſign'd by it. 
Vide the Engliſh Statutes of Bankrupts. 13 Liz. 7. 1 Fac. 15. 
21 Fac. 19. 13 & 14 Car. 2. cap. 24. 


However, the preſent Laws do not give the be- 
nefit of (eon to Knaviſh or Prodigal Bankrupts, 

but only to thoſe who have been ruin'd by Fire, 
Shipwrack, or other inevitable Misforrunes. * And* Nov. 133. 
it thoſe will wear that they are not able to 

their Creditors, they ſhall be ſuffered to Trade 

on without yielding up to their Creditors thoſe 

Goods which are in their poſſeſſion. And * if all*D. 42.3.6. 
the Goods are able to diſcharge the Debts, yer - 

the Debtor muſt be allow'd enough to maintain 
and ſupport him. This allowance ought eſpe. P. 42. r. 
cially ro be made between Parents and Children, 7; © 3%: 


. 5 o , D. 2. I. 
Husband and Wife, between the Giver and the 19. by "$7, 
Receiver, and u between Partners. T.. 
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The Oath before - mention d is not allow'd at this day. In 
Germany, France and Spain, a Ceſſion of Goods by Debtors ought 
to be done ſolemnly, and in a Court of Juſtice ; and at Lyohs 
ſuch a Debtor ought to wear a Hat. Perez. in. C. 7: Tit: 71. 
num. 2. & 11. Luclani Suaui Sylloge Queſtionum, Cc. Cent. 4. 
cap. 28. Covarruv. Lib. 2. c. 1. But in France a Ceſſion is wholly 
denied to Foreigners. Groenw.' de Legibus Abrag. in C. 7. 71. 4. 
And in England allow'd to no body by any general Law; but 
ſomerimes poor Priſoners are diſcharged by particular Acts of 
— | 


c. s. 13. From hence we may collect that by Con the 
1. 7 Debtor is not diſcharged, but that the Execution 
5 9 *- only is ſuſpended till he arrives to a more plenti- 
* Þ2 42. l. ful fortune: * The deceitful Debtor may be im- 
22. 1. & priſon'd, for he deſerves that puniſhment for his 
52. injuſtice. 29 vet 
Theſe Ten particulars are the Subſtantial parts 
of the Order in a Civi / Cauſe, but there are Acci- 
dental parts alſo which may happen throughout the 
proceedings, as | | 
OfContuma- 1ft. Contumacy, which is a diſobedience to a 
9. competent Judge; and it is either true or pre- 
D. 42. 1. ſum d. | 
2D. 42. 1. True Contumacy, is when after hre? fimple 
53.1. Citations, or one peremptory Citation, a Man does 
* D.42. 1. Willingly refuſe to appear. Willingly, for an 
53-22 hindrance by Sickneſs or neceſſary Buſineſs, is not 
to be accounted a refuſal or diſobedience. 
Preſum'd Contumacy is when a Notice to ap- 
pear hath been left at the Houſe of any Perſon, or 
when Notice hath been proclaim'd in ſome pub- 
lick Place, and it is uncertain whether he hath 
heard of it. 54 
p. 5. 1. The Puniſhment of Contumacy in the Plain- 
73-1- tiff for not appearing at the proper time, is that 
his Citation ſhall be C:rcumdutzed, and that he 
- ſhall loſe his Proceſs, and pay the Defendant's 
D. 2. 7. Coſts. If the. Defendant is Contumacious, he 
* 1. may be fined, or the Plaintiff may be put in 
| a poſſeſſion 


4 
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Imperial or Civil Lam. 5 

4 poſſeſſion of his Eſtate till he bath recover'd his * PD. 42. 4. 
Debt, c. or the Defendant may be barr'd from? ! 2. 
an? Appeal till he ſubmits; or he may be impri- D. 49. 1: 
ſon'd, or if he will not anſwer, after appearance, 23. 3. 
the Libel againſt him may be taken pro Confeſfſoz* c. a. 39. 
or he may loſe the benefit of the Law, and not 2. 7. 
be b heard in any other Cauſe; or the judge may :p. f. 1. 30 
ſequeſter his Eſtate, and inhibit his Tenants from 
paying any Rent to him. SON 4 ONCE 

In. Criminal Cauſes a contumacious refuſal * D. 11. r3 
to anſwer ſhall be taken for a Confeſſion of the 21-4: af 
Crime. FN by, 

[Tho by Modern practice ſach Perſons are put upon the Rack. 
Marantæ Spec. Aur. de Conturnacia num. 29. f 

By the Engliſh Laws the Criminal that ſtands mute in Miſpti - 


ſion of Treaſon and Felony, ſhall ſuffer che Puniſhment call d 
Feine fort & dure; which ſee 2 Inſtit. 177. Weſt, I. cap. 12. 


2. An appointment of a Proclor to appeat fot ite 
the Plaintiff or Defendant; for it is lawful 1 
for every Litigant to be heard by a Proctor if he 71e. 


[Vids Antea Of Procfars.] 


3. An © Exception or Plea which is 2 bar to the Exceptions. 


Action. f p. 7145 
It is either Dilatory or Peremptory. f 5.4413 


1. Dilatory Exceptions bar the Actions for a 
time. As an Exception of a promiſe not to ſue 
for a Debt till ſuch a time; or they are made 
againſt the Judge and his Juriſdiction, or it is a re- 
fuſal of him as /#/pe#ed of Partiality, or againſt 
a Proctor that he has no Authority or Warrant to 
ſue; or that a Guardian was never choſen to that 
Office; or that the Minor ſues without his Guardi- 
an; or againſt the Libel, that ir is obſcure and incon- 
cludent. Dz/atory Exceptions are to be propoſed = c. g, 36. 
regularly before Suit is conteſted or iſſue. join d. 12. C 13 

| | ; 2 | 2, Per n- 
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.A. 1.3. 2. Wk Exceptions are thoſe that bar 
And exclude the Action for ever. As a Plea of 
force and fear, of Error or Deceit, or of a Pay- 
ment and a Releaſe,” 4 former Judgement and Re- 

. 8.36.9. covery, c. Prremptory Exceptions may be 
© pleaded at any time before Sentene. 
Riplication. 4. N Replication; which is an Anſwer of the 
v D. 44. 1. Plaintiff to the Exception or Plea of the Defen- 
2.1. dant. Upon this there may be Duplication, Tri. 
5 = _ Wk ö Qvadraplication 3 bur regularly no far- 


Salſiuurin. 5. © Satiſdation is neceſſary that Sentences may 
4- 11 have their due effect. It is nothing elſe but a ſe- 
* 4 curityor caution given by each Lirigant to the other, 
fC. 3. 9. Vis. On the behalf of the Plaintiff, that he will 
* proſecute his Suit and po the Colts and Expenſes 
C. 1. 3. if he is eaſt; and the Defendant gives ſecurity that he 
ant h. Gene · will continue in Court till Sentence, and not depart 
raluer-. without leave. This caution is either Fidejaſſory, 
which is properly call'd Sat iſdation, and ought to be 

2 in all Suits, unleſs the judge indulges ſome Per- 

ons upon ſpecial reaſons to give caution by Pledge, 

or by Oath, or by bare Promiſe, eſpecially where 

the Perſon poſſeſſes a real and immovable Eſtate 
within the juriſdiction: - | 


_ (Iris uſually enquired: in this place whether he that is Bail 

Aln the firſt Action muſt continue Bail through all Appeals? The 

Doctors are very much divided upon it, and tlie beſt of them 

dire that the ce of the Court ought to be the Rule. But 

according to my beſt enquiry I think the Satiſdation ¶ Judicio 

fiſti ) to continue in the Court, Cc. and ¶ Fudicatum ſolvi) 

to pay the condemnation is almoſt out of uſe in ether Nations. 

In its place Foreigners are to appoint an Houſe within the juriſ- 

diction, where they may be ſummon d and cited. Groenw. de 

Legibus Abrog. in Iuſtit. 4. 11. tho' perhaps the ſtri& obfervance 

of Satiſdation according to the Civil Law may not be inconve- 

nient in limited and narrow juriſdictions. By the Laws of 

_ _. England the Plaintiff does not give any Bail for the Coſts; 

ich is an encouragement to vexatious Actions; unleſs it be 
upon à Writ of Error. 3 Fac. 1. cap. 8.] 33 

N | : 6. 5 Re- 
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6. * Reconventien is another Action (or crofs Recorventt- 
Bill) brought by the Defendant againſt the Plain- „ 
riff before the {ame Judge, either by way of com- 14. 
penſation or particular reconvenrtion. TOES 
bt is Proper and Improper. Ae Mi 
Proper, where both the Cauſes proceed orderly - 
by the ſame ſteps to a Sentence. 
Improper, where that equality of proceedings 
is not obſerv'd. Both the Cauſes may be determin'd 
by one and the ſame Sentence. OO tr 

7: * Intervention is the claim of a third Per- interventi- 
{on between the Licigants for his Intereſt and Title on. 8 
by Interpleading. te e eee eee 

8. Laudation is when one is ſued in a real 22 
Action, and the Defendant does (Landart ſaum * C. 8. 45. 
aut horem) denuntiate the Suit; and vouch to war- 2. G 8. 
ranty the Perfon' from whom he derived the Title, P. 19.1. 6. 
that he may have recovery and rrcompence over * 
againſt him, if the Title fails, * or is evicted by rea- D. 48. 1. 
{on of his departure, or going out of the Court. 139. 

Nominatio authoris, a4 nomination of the Perſon 
that has the Title, differs ſomething from Lauda- 
tion; for this has the Title in his own Name, but 
he that momrnates the Proprietor claims Title un- 
der ſome other Perſon as Tenant, Cc. And if the 
Defendant ſhould pretend to defend the Title him- 
ſelf and is caſt, it ought nor ro prejudice rhe Title 
of the true Proprietor. 

9. ? Tranſattion is a Concord or Agreement of of Hans- 
an uncertain and doubrtul Suit, both Litigants 4%. 
yielding up part of their prerences on each fide , P. 2:15 
the caſe muſt be doubrful, and ſomething muſt be & wah; 
given or done. If the matter is certain in its na- 
ture, a Tranſaction upon it is null and void. * It -C. 2.4.16. 
is of that force that the Suit cannot afterwards & 19. & 
be received upon any pretence of finding out new? 
Proofs or Inſtruments; unleſs it was occafion'd by 
deceit or force; for a Tranſaction, and a Sentence . C. 2.4. 20; 
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C. 2.4.35. are of equal validity. * In the Contract Do ut 
F facias one Party may recede; but in a Tranſacłion 
„ he cannot. 8 | 
p. 3. 2.3. He that gives Money that his Accuſer ſhould 
C. 2. 4-18. deſiſt from his proſecution in Caſes that are not 
9.48.21. 1. Capital, is clteem'd guilty ; but not if the Suit is 
fairly agreed. | £9 
A Compro- _ 10. © Compromiſſum, (a promiſe to refer to Ar- 
miſe. bitration) often happens in the progreſs of a Suit; 
D. 4. 8. x. the Parties thinking it more ſafe to refer the mat- 
ter to the determination of Friends than to venture 
a Tryal at Law. 
2 There is an Arbitrator and an Arbiter.. 
*D.17.%> An Arbitrator is properly a Reconciler or Mo- 
76. cam derator according to Fauler and Truth. And if 
9% dis Opinion is unjuſt it ought to be ſet right; as 
if in a Contract of letting to hire and hiring, 
it is agreed that the work ſhall be according to 
the diſcretion of him that letreth to hire, the 
Law will reduce his determination to the diſcre- 
tion of a juſt and good Man. So if a Freeman 
promiſes that he will do as much work as his Pa- 
tron ſhall direct, the determination of the Patron 
ſhall be valid no farther than ir is reaſonable. 
p. 4.8.27. An Arbiter is referr'd to when Two Perſons 
2. at the leaſt do ( Compromittere ) promiſe toge- 
ther under a penalty or without a penalty, to ſtand 
ro his award or derermination. The Sentence of 
this Perſon is to be obey'd whether juſt or un- 
D. 4. 8.juſt, ® unleſs you can prove Corruption; for the 
os choice of the Perſon was by your own act, and you 
muſt impure it to your own ſelf if he wanted ſuf- 
ficient Knowledge. | 
It may be known whether one is appointed Ar- 
bitrator or Arbiter by the form and terms of the 
7 _ Compromiſe or Submiſſion. | 
176.5 , * It is adviſable to nominate an odd number of 
D.4. 8.27 Arbiters, that there may be a major part to de- 
3. termine, 


1 
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Imperial or Civil Law, HY 


termine, if ſome that are preſent ſhould diſſent, 
if one is abſent, the reſt ought not to proceed 
without a ſpecial power. If there is bur two, and. 
they cannor agree, ſome affirm that the Judge may 
force them to chuſe an Umpire; and if there is 
one or more 4rbuers choſen, the Law will force 
them to make their award after they have under- 
taken the Office; unleſs it is in Criminal Cauſes, * D. 4. 8. 
or upon a popular Action. 32. 6, 7, 8. 
This * Compromiſſum may be either General or * D. 4. 8. 
Special, * with a Penalty or without Penalty. 21. 6. 
„ Tho' there is no Penalty annexed to the ſubmiſ 2 
ſion, yet an Action in fadlum will lay for the perfor- * 
mance of it. And when there is a penalty, ifons of 
the Parties will pay it, the Controverſy returns to 
its firſt ſtate, and may be determin'd Judicially. 
This power of the Arbiter is deternind if he 
hath not judged * within the day appointed; * or ® c. 2. 56.1. 
if one of the Parties will pay the Penalty of the D. 4. 8. 
ſubmiſſion ; or it may be ended by Tranſaction; 3% 3 5 
or by DeſtruQtion and 40% of the thing in Contro- 
verſy; or by rhe Death of one of the Arbiters if 
there are many; or of one of the Parties in the Tom- 
promiſe; unleſs the Heirs are expreſly included; fp. 4. 8. 


? for then the Heir may proceed in the place of the 27. 1. 
Perſon deceaſed. 5 | 


[Ta the Kingdom of Napels and Sicily, the Kindred to the 
fourth degree, may be forced to accepr of an Arbiter, and are 
ne to ſue each other at Law. Job. Arnono Diffe- 
rent. 98. | 


11. There may be alſo Commiſſions to examine Commiſſions 
Witneſſes. And Wo 
12. A Judicial Sequeſtration. | Sequeſtrati- 
[See before, Of a Dejoſitur.) on. : 


13. There may be alſo the ſeveral ſorts of Ju- 0,45. 
diciary Oaths abovemention d. 


[Chap. a. Book 4.] Z 3 


Theſe | 


— — — —— 
uftitute of-4 the' 
- Theſe are the Accidental 1 parts in a Civil Proceſs, 


and which often happen in a Civil Cauſe, but : 
none of them are of abſolute neceſſity. I ſhall a 
now run over as lightly, and in general the me- 5 
thod -Apd order i in __ Criminal. . 


GHANA 
of the Form and Manner of Proceedings 


in Criminal Cauſes. And therein 
© of Inquiſition, Denunciation, Accu- 
ſation, Inpriſonment, the Oath of Pur- 
© gation, the Torture or Rack, laſtly of 


Py er 


Riminal Cauſes agree in the ſubſtumial parts 
. Civil Cauſes. In both : a Citation, Li- 
bel, or Articles are exhibited, Suit conteſted, 
Proofs receivd by Confeſſion, Preſumptions, Wit. 
 neſſes and Inſtruments; there is alſo à Concluſion 
in the Cauſe, a Sentence, an Appeal and Execu- 
tion awarded upon it. It alſo admits of ſome of 
the Accidental parts of it, as Contumacy, the af: 
fiſtance of * and Protfors , xceptions, 
Replication, & ati dation, Tran ſaltian, KC. 

Criminal and Civil Cauſes 2 becauſe Cri- 
minal and Publick Cauſes. begin by Inguifition or 
Accuſation , and are inſtituted for publick Example 
without any Gain to the Proſecutor. But Civil 

and Private Cauſes begin by Adtion, and tend to 
recover a private. by _ : 
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In Crimes that are Capital or not Capital, the 
Proceſs: is by Inquiſition, Denuntiat ion, Accuſati- 2 
an, Inpriſonment, the Oath of Purgation, the © 
Rack or Que ſtion; and the Hægcut ion of the Sen- 
tence is by uniſb ment. 

I. Ingui/ition is an Act of ii Judge making en- O Ef- 
quiry by virtue either of his Office in general, or 2 4 
upon common Fame arifing from credible Perſons; ,s 
ox at the Denuntiation of his Officers or others a- 
gainſt 2 particular Perſon. 

It appears then that Iaguiſition is either General 
or Particular. | TN 


1. General, * when the enquiry. is made iF ſuch * D. r. 18. 
Crimes have been committed. * 19 
2. Particular, when the Inquiſition ſuppoſes 
the Crime committed, but asks the queſtion by 
tohom ſuch a Crime was committed, as upon a 
Murther. For if it does not appear that a 
ther is committed, ſuch enquiry is abſurd. Nay, 
the Confeſſion of a pretended Murther ought not 
to be believ'd if the Body cannot be found. ae. 
The Inquiſition ought to ſpecify © rhe Citcum: p. G8. 10. 
ſtances of the Crime; as the Place, Time, the 7. 
Perſons with, or againſt whom, Cc. Otherwiſe 
the Inquifition is void, becauſe an uncertain In- 
1 would take away all poſſibility of de- 
a 105 e 
_ * Magiſtrates were order d to continue fifty days ac. 1.49.1. 
in the ſame Province after they had laid down 
their Offices, to attend and appear if any would 
complain againſt them of Male Adminiſtration; 
which kept the moſt powerful in awe. 
{This Inquifation is out of uſe where in Spain: 
—— there is ſomething of Aale. er n | 
Adrar are ſent by. Commiſſion into the Provinces to enquire into 


be Behaviour of Magiſtrares and Judges, and to tranſmit che 
_  Inquibrion. to che Superiour Council, Perex. praled in C. 12. 
14. num, 7. 5 
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344  — A New Inſtitute of the 
enunclatt= II. Denuntiation or Delation is a Judicial Com- 
2 plaint to the Judges of a Crime committed. Here 
the Informer was not bound to inſcribe his name 
as hereafter in Accuſations, nor muſt he proſecute 
the Suit ochre as a Witneſs. It may be 
on a publick account, or for a private intereſt. 


Gio 
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rr 


The Canon Law addeth Denuntiarion Evangelical, Canonical, 
and Regular. 1. It is call'd Evangelical, becauſe it hath a foundation 
in the Goſpel, and proceeds from Charity to a Sinner, Matth. 
chap. 18. Lube 17, where the Complaint made to rhe Church 
hath given an occaſion to transfer it to the Ecclefiaſtical Judge. 
2: Canonical, becauſe it was introduced by the Canons; thus | 
when one hath an intereſt he may complain againſt his Prieſt, 

or when one having nointereſt objects againſt a Marriage by reaſon 
vpdbfß an impediment of Conſanguinity, c. 3. Regular, which 
is a Denunciation made according to the Statutes of religious and 
regular Societies, where the proceedings are without the forma. 
8 lity of Judicature, and without Appeal. Vid. Marantæ Spec. 
Aureum pag. 236. num. 4. &c, Villagut Practica Canonica, &c. De a 
Denunt iat ione Regulari? : | R ; 


2 r 1 


Accuſation: III. Accuſation is a ſolemn Denunciation of a 
Crime to a judge, in order to publick Puniſhment 
*C. 9.2. * where the Accuſer (not a Proctor) offers a Libel 
= 4 277 of Inſcription, in which the Crime, the Perſon, 
the Place, the Time, and all other Circumſtances 
are contain d. This'Libel the Atcuſer/doth ſub- 
ſcribe and oblige himſelf to pay Coſts, and ſuffer 
the {ame Puniſhment which he deſign'd for the 
Perſon accuſed if he fails in his Proof, or is guil- 
ty of Calumny. And if the Perſon accuſed is 
thrown into Irons, the Accuſer alſo muſt continue 
in cuſtody vor the Tryal is over. DU? 
[This was inſticuted that Men might not raſhly draw others 
intõ danger of their Lives. But becauſe experience ſhew'd that 
theſe ſtrict proceedings on the part of the Accuſer gave encou- 
ragement td many Villanĩes, theſe S>lemaries are almoſt grown 
obiolete. Sed v. 285 Clarum pract. Crim. 130. and the Proſe- 
cutions now are uſually managed by the Advocates general, and 
5.1.0 of the Exchequer, Croemr. de Legibus' Abrog. in C. 
9. J. FEA | | at 
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/ In/Englend all Criminal Cauſes by way of Indifment are car- 
ried on in the name of the King, and no Expenſes or Coſts are 
5 be recovered againſt him. en the e is by In- 
or mation, the Informer may er d to pay the Coſts to th 
Defendant. — nen f 


Some are prohibited to accuſf, as Women, (be- D. 48.2. 
cauſe of the revengeful nature of the Sex,) Pu- 8, 9, & 10. 
pils, Soldiers in pay that they may not be abſent 
from Service, Infamous Perſons, Thoſe that are 
bribed, Perjured Perſons, Thoſe. that are indigent 
and poor, for there is a juſt fear of Corruption, 

a Partner in the Crime, c. Bur all of them * b. 48. 4. 
are admitted to proſecute in Treaſon, c. and 7 & 8. 
i eſpecially where they have an Intereſt. , - . 48.2 

Children are prohibited ro accuſe their Pa- Af 
rents, Freemen their Patrons, a Brother M81 5:6. x 
Brother, c. in a Capital Crime; for ſuch Pro- 20. 21. 
ſecutions are odious and unnatural. Bur I muſt *C: 9. 1 
alway except the caſe of Treaſon ; for the Safety 13 · © 18 
of the Commonwealth is to be prefer'd before the 
Life of a Parent or Brother. 

" Some are prohibited to be accuſed, as Magi- D. 48. 2. 
ſtrates or Embaſſadors who are abſent on the Af. 12. 
fairs of the Commonwealth; neither can any » c.g, 2. 6. 
other Perſon that is abſent be tried in a capital 
Crime. | 


[Tho' Cuſtom hath introduced a contrary practice, eſpecially 
throughout Italy; Jul. Clarus. 5. Fin, La + 44+ num. 3. In 
England that Cuſtom does not prevail, otherwiſe than by Pro- 
ceſs of Outlawry. | oped | 


Neither can an Accuſation be adnfirted againſt a 

Perſon deceaſed, * unleſs in Treaſon. - c. 9.8.6. 
' * If the Criminal is once oy de he ought p. 48. . 
not to be tried again for the {ſame Crime; and 7. ha ; 
jf from the ſame Fact different Crimes do ariſe, * D. 47. 1. 
the Criminal may be tried upon every branch; as 2. 1. 2. 
upon Robbery and Murther, if one is acquitted = 

1 the 


ä _ 9 9 * FF 0 * N 
) n 
* 
* 0 * 


RRR 
9 


the Murther, he may be tried for the Robbery. 
Bat if che Crimes are committed at the ſame time, 
and tend directly to one and the fame end, tho 


S , 


they are ſeveral Facts, it will be adviſable to. tr 
the Malefactor on that part where the greate 
1 » Puniſhment is inflicted, and ro comprehend all 


tte leſſer Offences under thar Puniſhment. 


fin if, one i 
as bee” Ba Zu 


tted upon an Indict ment in Mur- 
ber xr Mayhem, he may be proſecuted b 
Appeal at the Suit of a Party *concern't'in the Injury, and fo 
tried again for the ſame Crime. 1 Thſtit. 297. b. 
, f | 1 ; [EN $44 tre 


il 


way of Exception, when one that is accuſed re- 
cd.otts the ſame Crime upon the Accuſer, or a dif- 
Iectent Crime rather for his own Defence than for 
2 a publick Puniſhment: For the principal defign is 
3 that the Accuſer ſhould be filenced as an Infamous 
? Perſon. - If the Accuſed Perſon charges a leſſer 
Crime upon the Accuſer, he muſt be ſtopt till he 
C. 9. 1. 1: has clear d himſelf; but if it is a Crime of a 
higher nature, That ſhall be heard firſt. 
I—.nmis ſort of croſs Accuſation was regularly to 
be prohibited; for it was generally the: effect of 
. Revenge. e at MOTT 5 
C. 9. 40. 2. If the Perſon accuſed does not appear within 
a year after the Citation, his Eſtate is forfeited to 
the Exchequer; neither can he recover it, tho! it 
appears atterwards that he was innocent. The 
forfeiture of his Eſtate is for his Contumacy, not 
as a Puniſhment for his Crime. | 


Whether a Criminal may be allow d an Advocate and Proctor 
| for his Defence, J. Perez. Prælect in C. g. 1. num. 13. & Mat- 
F) de Criminib. Tit. 13. c, 4. & Vid. ante Of Adyocates and 


Wo 1 Sli ob commit) ingot Rt u MOTT 
in y. The ſeizing and - I ot Criminals 
8 45. , follows an Inquifition, Denunciation or Accuſa- 
163. tion 
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ä tion, if he may be found. Sometimes the Judge 
| will order him to be feized by the Apparitors 
* even in his on Houſe; 7 which cannot be done Nov. 134. 
in Civil Caſes. Impriſonment is for Cuſtody not ff. 
Puniſhment ; for no one ouglit to be puniſhed be- n, 
fore he is heard. e YEN! 72199 D, . 
Such a Criminal as a Murtherer, c. may be x03, - 
dragged from the Emperor's Statue or a Church, C 1+ 12+ 
if he will not come forth upon the Summons of 5.48. _ 
the Clergy ; for tho there de be 4 refuge 28. 7. 
for miſerable Perſons under Oppreſſion, there 
ought not to be a protection for Villains. 


© [Vid. the Engliſh Law againſt Sanctuaries before, Of Caſual 


Homicide. | 55 

If the Criminal lies in another Province, the * D.48.3.7, 

Judge may write to the Magiſtrate there to ſeize: ' 

him and ſend him with a Guard; for it is fit he“ D. 48. 2. 

ſhould be puniſhed in that Province where he gave 2. 3. 

the ill Example, by committing the Crime. HP. 48. 3. 

the Criminal defends himſelf with Arms, the Ap- c, 1.12.4. 

paritors may lawfully kill him rather than ſuffer D. 9. 2. 

him to make his eſcape, if they have a Warrant 29.7. 

to ſeize and apprehend him. i Sore a Fi 27. 
The Magiſtrate may enquire into the nature ofa B. fu 15. 

the Crime, or the Dignity or Health of the Perſon 170: 

accuſed, and then he may either commit the Cri- P. 48.3.1. 

minal to Priſon, or ſet a Guard over him, or let 

him go at large upon giving Fidejuſſory caution. k 

As to the Cr:mes, a diſtinction ought to be made fD. 48.3.3. 

between the greater and the leſs. The greater £ 

Criminals may deſerve Impriſonment, the leſſer Cri- 

minals may be bail'd, or be put under a Guard; 

or the Criminal may be kept in cuſtody in the 

Houſe of rhe Magiſttate, .. 

Ter St. Paul, do he was aęeuſed by the of a ve 

n 1 855 4 i 

Houſe for to years at Rome. Ads 28. v. 16 & 30.] 


Care 


A New Inſtitute of the 

s C. 9. 4.1. Care ought to be taken that the Priſoner be 

not miſuſed by a naſty Confinement, heavy Irons, 

or that Money be not extorted from him for pre- 
tended Kindneſſe. 

p. z. 1. If the Criminal is let out upon Bail, the Ac- 

62. cuſer may demand that he ſhould enter into the 


caution de non Offendendo, and the Judge may force 
the Criminal to give that Security. 


{And by Cuſtom the Judge may force any one to give that 
Caution or Security for the Peace. Clarus Lib. 8. J. 4.n. 3. 


As to the Perſons accuſed the Sex is to be conſi- 
uu. 134. der d. For a Woman is not to be put into a com- 
Jo mon Priſon, or deliverd to a Guard of Soldiers 

upon any account; but either to be let abroad up- 
on Bail, or a juratory Caution, or to be kept 
*C. 9. 4. 3. Priſoner in a Nunnery. And heretofore Conſtan- 
tine alſo had taken care that Men and Women 
ſhould be impriſon d in diſtinct and ſeparate Apart- 

ments. 


is is not obſerv'd in England : or in any other Coun. 
try. Groe mr. de Legibus Abrog. in C. 9. 4- 3-] b 


4. 6. _ The Criminal ought to be brought upon his 
Tryal with all convenient ſpeed, and within thirty 
days, unleſs the Crime is ſuch that requires a 
longer time upon Reaſons urg'd by the Priſoner 
or the Accuſer. But then it ought to be finally 

44. determin'd within Iwo years, or elſe the Priſoner 
oughr to be diſmiſſed. 


[By the Statute Law of England, Perſons committed for 
Treaſon or Felony, upon Petition in open Court, the firſt Week 
of the Term, or the Day of the Seffions, &c. to be brought to 
Tryal (if not indicted the next Term or Seſſions after ſuch 
commitment) ſhall upon motion the laſt Day of ſuch Term or 


King's Witneſſes could not be ready that Term or Seſſions. 
And if ſuch Perſons are not indicted and tried the — 
* ; erm 


Seſſions be let out to Bail, unleſs it appear upon Oath that the 
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Term or Seſſions after Commitment, they ſhall be diſcharged. 
31 Car. 2. cap. 2. f | 


VI. Amongſt the proofs in à Criminal Cauſe The 0ath of 
the Oath of Pargatiion is peculiar to it. It is P. 
adminiſtred where the Defendant ig. /uſpeffed ro P. 1a. 2 
be guilty; who (if he ſwears that he is innocent, . 7. | 
and produces honeſt Men for his Compurgators) auth. nw 
cught to be diſcharged. If he cannot bring ſuch jure. 
Compurgators to ſwear that they alſo believe him 
88 he is to be eſteem d as convicted of the 
rime. 


_ 


+ [Some imagine this Oath was the invention of the Canon Law, 
but it is grounded on the Civil Law; and it is uſed in the Tem- 
poral Courts, in Flanders, and in other places. J. Clarus L. 
fin. queſt. 63. n. 5 & 6. The Oaths which may be made uſe 
of in a Civil Cauſe, cannot be properly applied to theſe pro- 
ceedings, except the-Oath of Truth. Vrde ante Of Oaths. 

By the Statute Law of England, it ſhall not be lawful for any 
Eccleſiaſtical Judge to tender any Oath, whereby any Perſon 
may be compelled to confeſs, or accuſe or purge himſelf of 
any Criminal Matter, whereby he may be liable to cenſure or 
puniſhment. 13 Car. 2. cap. 12. ] 


VII. The Rack or Queſtion alſo is ſometimes ofthe Rack 
applied upon an Accuſation of a great Crime; or Torture. 
for it would be abſurd to uſe the Rack or Tor- 
ture where the Crime is only finable. The Rack c. 9.18.7. 
is an Engine, on which the Criminal is laid, ha- ; 
ving his Joints and Bones diſtended ; - ſometimes 
applying bot Plates of Iron to his Body, and 
gnawing his Fleſh with hot Pincers to extort a 
Confeſhon. This uſage was the effect of tender- 
neſs to the lives of Men, becauſe the Romans 
would not endure that any one ſhould dye upon 
the Evidence of one Witneſs; and therefore con- 
triv'd this method, that Innocence ſhould appear 
JB an obſtinate denial, or Guilt by a plain con- 

ion. | 
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y D. 22. 5. ner, are either ? Infamous Perſons, rho* they are 
5.75 2, 001 Witneſſes, or * mean Perſons of ſome Repu- 
* 18. tation, and then only when they are accuſed, or 
4 cContradict themfelves when Witneſſes, or endea- 
© C. 9. 4% vou to conce@ their Evidence. But the Nobles 
8. 1. & 11. or Perſons of high Rank are not to be put to the 
Wa. 4. Rack, unleſs when they are Criminals, and only 

*in the caſe of Treaſon, or ſome Crime of the 
tp. 48. 19. higheſt nature. Nor Women with Child; for 


2. che Infant in the Womb is not a Criminal, nor 


10 15.1. A Child under fourteen, nor old impotent Per: 
= D, 29. 5. ſons, nor a Bondman againſt his Matter, unleſs 
'3-7- upon extraordinary teaſons; for every Bondman is 
7 C. 9. 41. reputed an Enemy to him under whoſe Power 

Re and Correction he is to continuaime. 
zD.48.18. * Sufficient Cauſes of condemnation to the Rack 
1. C 18. are one Witneſs, pregnant Circumſtances and Pre- 
2- & 22. ſumptions, or extrajudicial Confeſſion proved by 
two Witneſſes, Cc. For the Law expreſly for- 

bids the firſt enquiry to be made by Torture. 


The Judge mult not ſuggeſt a Confeſſion, but 


vp. 42. 18. let him put the queſtion generally; 7 as who-were 

1. aa. your ddcomplicest Not thus, Is Titus a Conſpi- 
rator EX | | 

Crimes of the higheſt nature are Treaſon, Mur- 

ther, Adultery, Inceſt, Rape, Sacrilege, Coin- 

ing, Ee. | | 11 7 

p. 48.18. * The Rack ought not to be apply d and extend- 

2-6 10.3. ed to loſs of Lite or Limb. If the Judge is ſo 

& 18.1, cruel, he may be puniſhed with Death; or if the 
* D. 48. 8. Criminal lives, with Baniſhment. | 

9. 48.18 The Credit which is to be given to Confeſſions 

1. 23. on the Rack are very uncertain. But if other Ar- 

: guments and Circumſtances concur ſuch Confeſh- 

ons ought to be believed, if the Criminal perſe- 

veres in them tuenty tour Hours after he is releaſed 

. 48.18. from the Pain. If he recants his Confeſſion, he 

2 may 
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may be tortutd a ſecond time; and if he recants 
the ſecond Con feſſion too, he may be tortur'd a 
third time; and then if he recants the third Con- 
feſſion, he ought to be abſoJved-' So if the Cri- 
minat denies abſolutely with conſtancy upon the 
| third queſtion that he is guilty, he ought to be 
diſcharged from that Inftance or Accufation. 


4 


But if he is convicted by proof, it is cuſtomary in Fance, 
almoſt every where beyond Sea at Rp day, to put the Cri- 
minal upon the Rack. that he may o the Crime, for the Re- 
putation and Juſtice of the proceedings, and; to take away the 
he muſt be executed. Perez. Prele#iomes in Cod. 9. Tit. 41. 
num. 3. & 30. After all, it is very much debated whether 
the Rack or Torture is lawful (as it is now uſed) according to 
the Laws of Equity and Reaſon. Thoſe that defend this Practice, 
urge 1ſt. That tho no one ought to be condemned without 
pfoof, yet if one is juſtly ſuſpetted, he dught not to be diſ- 
ch .* 2dly, It keeps wicked Men in awe. '24ly, St. Paul 
was order d to be ſcourged by the chief Captain and examin'd, 
and he did not complain that that ſort of Puniſhment was un- 
juſt, but inſiſted, only that he was a Roman. Ads 22. v. 25. 
4thly, Before a Man is brouzht to the Rack by the Roman Law 
the Offence was to be made out with ſuch Evidence as would 
_ away his Life in other Countries, if the Crime was Ca- 
ital. | - TO | 
: On the other Hand it is objected. 1/7. That it is contrary to 
natural Equity that any Man ſhould be puniſhed before he is 
found guilty, - 2d/y, That the Torture does not directly tend to 
diſcover Truch; for oftentimes Men do confeſs falſe things 
againſt themſelves, that they may dye and get rid of a miſerable. 
Life. 3dly, Some by ſtrength of Nature and Cuſtom will en- 
dure the Rack with contempt. arhly, Some have charged in- 
nocent Perſons out of revenge. 5thly, The Execntioner, not 
the Judge, often determines the degree of Torment as the Cri- 
minal can pay him, 6thly, There is no proof of irs lawfulneſs 
in Holy Writ. e if f He was 1 * the les 
fealouly was puniſted, i was gullty, but not examined. 
Num. «#4 cum feqq. St. Paul had acted 44 to diſ- 
pute the reaſonableneſs of a Law with the Captain, who was 
only in a Miniſterial Office to execute, and who had no Power 
. - | | * 168 | 
There is a third Opinion which takes the middle way, and 
determines it only to be equitable in the eaſe of High-Treafon, 
for the diſcovery of Accomplices; and that the PR 
atery 
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Gaby of Government ſeems ro compenſate for the. hardſhip, 
In England there were ſeveral Ordeal Laws to find out 
Truth where proof was wanting, as by Fire, by Water, and 
by Combat; but they are aboliſhed or diſuſed : The Rack, 
Torture, or Queſtion is unknown in our Laws. Forteſcue de lau. 


A. III. After a condemnatory Sentence chere mult | 
40. 7. 6g. be Execution, which is Puniſhment. * Appeals 
2. ate omitted by the Civil Law in ſome criminal 
Caſes, yet allow in ots. 
Ct. Faul appeal d unto Ceſar. 47 25. 9. But in England». 
in ont Neighbouring Narions they ate out of uſc. Gall. de 
| pate Pub, 20. num. 36. | r 
D. 30. 16. Puniſbment is a correction for a Crime com- 
131. 1. mitted, or an Evil which one ſuffers for the Evil 
which he hath done. If a Man is removed from 
an Office, or not prefer d to it, he is not paniſh- 
ed, if he could be removed or hinderd arbitrarily ' 
whether he committed a Fault or no; for. he is 
left in the ſame State or Condition ds he was be- 
fore. Puniſhment hath its original from conſent, 
but not ditectly. For when Men conſent to 
be govern'd in Society for their mutual Bene- 
fir, the Magiſtrate has Power to make Laws, 
and to puniſh. any Delinquent even with Death; 
tho' He never intended that his conſent ſhould turn 
to his own Deſtruction. | | 
Puniſhments are appointed for Reformation, Ex- 
ample and Satisfaftion. 
They are either Capital or not Capital. 
1. Capital Puniſhment is either a Natural or a 
| Civil Death. A Civil Death is by loſs. of Free- 
*D.48. 19. dom or by Baniſhment. * But properly ſpeaking 
28, a Natural Death is the only Capital Puniſhment. 
And therefore to take off all Ambiguity, when ſuch 
Death is intended, the Sentence muſt be, that he 
ſuffer Capital Puniſhment, /o that he dhe. 
e e e e eee 1 91.0% eee 
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| e e, 
II. Death anciently was not a puniſhment; 

far then the 1 Crimes were chaſtiſed only 

by the Age & ignis Interdiftio, which did al- 

moſt amount to it. But afterwards Criminals were 
contlemned to be torn by * wi/d Beaſts, or to the :D. 48. 157 
Furra, through which the 'Criminals neck was 11. 3. 


3 


was condemned to the C/, or to be ſewed in a 

Sack alive and thrown into the Sea, as in the I. 4- 18:6 
Crime' of Parricide, or to be thrown headlong | 
from the Tarpeian Rock, or to be burnt a- 

live, &c. 


2 Chur the Capital Paniflunents at this day are Burning or 
Hanging, cutting off the Head, or breaking upon the 
Wheel, Cc.) 


When any Perſon is to be executed, his wear: * D. 48.200 
ing Clothes, and the Money in his Pocket (if it 5: 
does not exceed five Crowns) may be diſtributed 
amongſt 'the Soldiers, or to ſome other publick 
Benefaction; but theſe ought not to be ſeized by - 

the Jaylor or Executioner. 


NOR {From hence we may gueſs that according to Cuſtom the 
Soldiers had leave ro divide our Saviour's Garments amongſt 
After the Execution is over, the Body of the 3 

Criminal is not to he * buried, unleſs by a Licence D. 48. 24. 

from the Prince; which may be given to the Kin- 4 

dred, or any other who will ask it. 7 


C So Foſeph of Arimathaa begg d che Body of our Saviour, 
FA he was not kin to him.] 


- 
— 


Sometimes the Prince will not grant it, but « p. 4. 19. 
hath ordered the Body to be erected on a Gibbet 28. 15. 
to the Terrot of others. Sometitnes he hath 9, 47. 10. 
granted the Body to Phyſicians to be anatomized 33. 
and diſſected, Cc. | | 
Aa 2dly, Damnat io 


—＋ New aur * 


a. <a. D mms Lr 


2 4% Duma. io in metallyln. is a condemnation 
to dig in the Mines, or to do ſome other publick 


approved. TINGS N 
There is a difference We a Condemnation 
in Metallum and in Opus Metalli. The firſt load - 


ed the Criminal with heavy Chains, but- this 


other with lighter... - 
Nov, 22. By a * Novel Conſtitution no Man ſhall loſe 


N his Freedom by this e which ares 
that time was loſt. a 


. 48. xc 
TOE 97 


[ The Capdemuaticn to the Galleys ſucceeded in the place of 


s it, ſo that a Condemnation to the Mines is ener 1 


Clarus 332. prafh, Crim. y Oe, 


p.48. 3dly, 2 Deportation, or N Baniſhment 
5 * an Iſland ſucceeded the Interdiion of Fire and 
Water. It is catl'd Deportation, becauſe the Cri: 
minal is as it were carried from the rights which 


D. 48.19. 
7. I. 


Birtt-right of a Citizen, his paternal Power, his 
Eſtate, his right of Succeſſion, and all other rights 
which are not given by the Law of Nations. . 


[This Puniſhment is not inflited at this day, as toall i its at- 
tending forfeitures. J. Clarus 332. pr act. cim. ] | 


Where the Criminal is condemned in a Capital 
Puniſhment, it muſt preſently be executed upon 
ec. 9. 47. him. But the word \preſently may be taken with 
de latitude, and extended to thirty days, or 
0. 1.5. 18. farther upon good-reaſons. ' * Women: while with 
& DP-48. Child muſt not be put to Death till the Delivery; 
93. for the Infant in the Womb is innocent; and 2 
Corporal Puniſhment Or a Woman with 
Child ought to be defer'd, if it mf be 2 
dial to the Birth. 


7: 


5 Rs te 


5 which kind of punzſhment! hath been _ 


he had in his native Country, For he loſes the 


P 
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demnation. | 


and Nations (unleſs there is a local Statute to the contrary, as in 
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Crimes under High. Treaſon, order'd that there 


ſhould be no forftiture if there were any Deſcen- 
dants or Aſcendants in the firft, ſecond or third 
degree. The Wife alfo had her portion or ſhare 
out of the Eſtate of the Criminal. But if the 
e was condemned for Treaſon, all his 
ſtate; was forfeited. to the Fi/cus. or Excliequet, 
except the Wife's Portion. 


[Vide Ante Of Treaſon.] | l 


If the Criminal for fear of Puniſhment for Trea- 

ſon, does * alienate any part of his Patrimony, C. 9. f. 3. 
the alienation is void; for the forfeiture has rela- 4. 

tion to the time of the Treaſon committed: Bur » p, 45.14. 
in other Crimes the alienations are good and va- 46, 6. 
lid, if they are made before Sentence or Con- 


[There are many Queſtions belonging to this Head about the 
forfeiture of Feuds, rights of Patronage , Ecclefiaſtical Bene- 
fices, Rights and Actions, of Goods acquired after the forfei- 
ture or Confiſcatioh, Cc. | REDS We; 

In England, after an Offender is attainted of Treaſon or Fe- 
tony us hath Jud ment of Death, he forfeiteth Lands and 
Goods „except in Ye County of Kent or Glouceſter upon the 
Death of a Felon ; for then after the King has had the profits of 
the Lands by the ſpace of a year and a day, by Cuſtom they ſhall 
revert to the Heirs. There is alſo a fotfeiture of Goods only, as 
upon flight in Treaſon or Felony ; in Petty Larceny, in Homicide 
by Chance-Medley, or Se defendendo, and where a Clerk is con- 
vict, v. Pulton de pace, c. tit. Forfeiture. But in othet Countries 


ſome Provinces and Ci ties) the Deſcendants, Aſcendants, or 
Collateral Rindred in infinitum are prefer'd before the Excheque 
cept in the caſe of High Treaſon. Perex. in C. 9. 49. n. 22. F. 
before Of Treaſon and of Homicide. a 
Ea AST” I; Net 
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* 5 Nor Capital. Puoiſhments Me, © £0130. Had, 
p. 48.22. If. Relegation, à perpetual or temporal Bar 
14. niſhment from "Rome; or ſome. other particular 
*D. 48. 22. Place. It may be without the loſs of ths + rights 
3 G 4. of a Citizen, or of Eflare, or of rhe Power to 


Digh. 22, make a; Will, or to;;fucceed; as e, It 
7. may be alſo a Baniſhment into an and, or to 2 
certain part of à Frovince. It is a couch leſs Pu- 
niſhment than Deportation. «bog (0, 47 780 
: 1 Amongſt w us 5 Tranpertation to cke n hie i» buen | 
IKC it. i : 


*C. 9. J 2dly, Hiemiaig or Branding with a hot Frori 
ai upon the Facè was Cuftomare: tilts it was forbid- 
den by the Emperor Conſtunti ie; awhio ordered that 
che mark ſhould be rather made in the Hands or 
Legs of the Criminal; thinking it undecent and 
edious that the Face of a! Ka lt Gs induftri- 
ouſly deformed. 
[By.the Statute Law © England, all Perſons convit of Theft 


of Larceny (within 800 r of the CleFpy) ſhall inſtead of 
being burnt in the Hand, be burnt with the uſual mark in the 


moſt viſible part of the left Cheek neateſt che Noſe, in open 
Court in the preſence of the Judge. In other caſes. che burn · 


re in the Hand. 10 C11 . 3. c. 23.] 
00 75 7 #76 


* Nov. 134. 3dly, * Cutting off a Member ora Limb (as one 
13. Hand or Foot) is atlow'd, and it ought regularly 
C. 6. 1. 3. to be the left Hand. A* Fugitive Bondman might 
be puniſhed. by the 8 off of one of the Feet, 
and a Fal/ifyer by the loſs 5 one of his Hands, 
that the Criminal may ſuffer in n Part; with. 
which he committed. the Crime. 5 


Tas Deut. 25. 11. 
- Membrum-(a Limb) is that part _ which he winie Body is 


moved; wherefore: the Finger, the Noſe, er Annen . 
come under that Denomination. ] | | 


P. 48. athly, Fuſtigatio, the Baſtinado i is'a FOOTER 
2s for Freemen of inferiour Rank; but Bondmen 


1 Scourgin 
3. 4. were puniſhed by Whipping and 8 Krb 


| $M 


2 
2 
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[Therefore St. Paul argued that he ought not. to have been 
ſcourged, being a Roman Citizen, As 16. 37. The Baſtihado 

is 40 Puniſhment amongſt the Turks ar this day. Gotho. 
fied. ad; I. J. D. de penis. But in England Whipping and Scourg- | 
ing is the proper Funiſnment, and abr the Baſtinado. ]) 
8 5thly, Int ri ſanment has been reckon d alſo a- 
mongſt the Puniſhments. / But it ought not to be 


. . > 


» perpetual, 4 c. 9.47.6. 


4 


(By the Canon Law. and Cuſtom of moſt Countries perpetual 
Impriſonment is in uſe. C. quamvis. xe phie in 6. So are pub- 
lick Work-houſes and Bridewels; tho they were not alloiw'd by 
the i Civil Law.] | i 4 9. 47 ? 


6#bly,* wis a common Puniſhment amongſt « D. 48.79. 
the Ns t is a Diminution of a Man's Ges BIO 
dit and Reputation, by which one is not to be 
reckon'd in the number of good and honeſt Per- 
ſons; Diſgrace alone then was thought a ſufficient 
guard to the Laws. terte vt 

There is an Infamy of Lew and of Facł. 

1, An Infamy of Law is where the Law declares 
any Perſon to be infamous. This may. be inflict- 
ed thtee ſeveral ways. 1. Where the Law de- 
clares fome Perſons to be infamous without any 
Judicial Sentence. As when one turns Stage-,. 32 
Player for gain, or is a griping Uſerer, or takes, 3 
Uſe upon ü 


ſe, Cc. 2. By a Judicial Sentence, C. 2 12. 
when one is pronounced guilty of à Crime. 20. 
3. By the nature of the Puniſhment, which may, C. 2.12.8. 
be inflicted without Judicial profeſs, as when a 532.2. 
Soldier is caſhier'd for Cowardice, or when one, | 
hath receiv'd the Baſtinado upgn juſt Cauſe. D. z. 2. 22. 
2. * Infamy of Fact is when one is eſteemed a, 
ſcandalous Perſon amongſt creditable and good i 5 47¹ 2. 
Men. As an Adulterer, Thief, &c. This is not C. 12. 1. 2. 
operly Infamy, for we ought to be guided by 
w, and not by the Opinion or Fancy of private 
P erſons 


Aa 3 The 
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12.1 The! Efe# of Infamy is that thoſe who are 
> declared to be Infamous are uncapable of Digni- 


EF. tiesand Honouts, Neither can they be Judges ar 

. 3. 1.8. Advocates, or Witneſſes, or * Heirs in a Teſtament. 

9.22.5. 3. But theſe that are Infamous in fact only, are not 

J 3. 28. ſubjeck to theſe incapacities. But both are capa- 

7 ble of burthenſome Offices; for otherwiſe" they 
would be honour d, not puniſhed. Tho' an innocent 

Man is declared Infamous hy Sentence or by Can- 

dernarian, yet the Sentence muſt be taken, for 

Truth, for it would be abſurd: to make a Queſtion 

after Tryal. PRI LET 

#D.3.1.9. Infamy ceaſesand is aboliſhed by lapſe of time, 

i, if it was only temporal, or by the particular i- 

tution or pardon of the, Prinſſe. 

Itbly, A Fine or pecuniary Mult is reckon'd 

amongſt the Puniſhments which are not Capital. 

his being inflicted, the Sentence ought to be pre- 

* I. 4 17. ſently executed. For the Debtors are indul- 

2 ped a time for payment after the Condemnation, 

C. 9. 4-5. yet there is no reaſon that-Criminals ſhould. have 

{ſuch favour. Neither ſhall the Criminal beallow'd 

the Ce/io bonorum, or the liberty to pay only as far 

as his Eſtate will extend, as is granted in the caſe 

P. 48. 19. of Debt; for if he is not able to diſcharge the 

3+3- Fine, he ſhall undergo a Corporal Puniſhment in 

lieu of ir, Lett — 

8thly, An Arbitrary Puniſhment is where no 

certain Puniſhment is directed by the Law, but a 

Puniſhmeat is aſſignd according to the diſcretion 

of the Judge. This takes place in Miſdemeanors, 

7 Crimes which have no particular name in the 

a. # J 8 T 2.4 


in England the uſual Puniſhments in Treaſon are Drawing, 
anging, and Quartering, or Beheading, {unleſs for counter-, 
*iring Coin) bar Drawing and Burning only for Women; Hang- 
zg in Robbery or Grand Felony ; Burning in the wy = 
7 N . 5 1 7 : , c er 


Vid. Antea, Book 3, Chap. 
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mperial o Civil Law. 

leſſer Felonies upon the allowance of rhe Clergy; Burning in the 
Hand for | E For feiture of Land and 
inthe greateſt Crimes. But ſometimes Forfeixgge only ß 
N goo 6 bl V Fine, Impriſonment, cutting off the Hands or 
, Whipping, Cr. for the greater or leſſer Mi ſdemeanors. 

And fo by the Canon Law the Puniſhments art, - the Major and 

Miner Excommunication, Ecoleſiaſtical Interdicts, Degradation, 

Deprivation «b Off & Benefcio, Suſyenſion, Gr] 


Let theſe Rules be obſerv'd concerning Puniſh- = 
ments.” oi b ö 1 44 K ö 4 5 : | = - 
In Puniſhments * udge ought not to affect Se. 5 P. 48.19. 
verity or Clemency. Vet he may incline to be merci- 11. & 13. 
ful in ſmall Offences, and in the greater Crimes | 
tetnper the Severity of the Law with moderation, 
K the circumſtances of the Crime, will admit 
O it. . 4 ; C 4s . mar 
* Thoſe that cannot pay a pecuniary Mulct, may =D. 48.19; 


ſuffer Corporal Puuiſhment inſtead of it. 21+ 3- 
No one ought to ſuffer Puniſhment for his - P. 8. 19. 
Thoughts or Imagination. By 18, 


Puniſhments ought not to be extended to the *D. 48. 19. 
Heirs' of the Criminal; for the principal deſign 20. 
of Puniſhment is Reformation. | 
Crimes long agoe committed, or Criminals long P. 48.19 
under condemnation are to be puniſhed with more 2s. 
moderation than thoſe Crimes committed, or thoſe 
Criminals convicted as of yeſterday. © 
The Crime or Puniſhment of the Father regu- D. 48.19 
latly ought not to affect the Son, or e contra, nor 26. Q 20. 
a: Crime of a Servam the Maſter; nor that of the 
Teſtator the Heir; for he repreſents the Perſon of 
the Deceaſed not in perſonal Merit, but in Goods 
and Eftate. tie Sit 38 5 2 | 
Thoſe who by reaſon of Infancy, c. vnderſtand *C. 9.47.7. 
not the diſtinction between Good: and Evil, ought 
not to'be:puniſhed, of nn 0 IF. 
Pænal Laws ought to be conſtrued in the kindeſt * D. 48. 19. 
and moſt moderate Senſe; © | een 01 BR 
3 30. 17. 
133. 2. 
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But a Pznal Law, tho? it cannot be extended in 
the kind or nature of the Puniſhment, yet it may 


. 48. 9. ſometimes be extended to comprehend mate Per- 


= 3: ſons than are directly named, and alſo. the, Law 
5. 48. 6. may be extended by interpretation as to the 
38. Crime; for the intention of the Legiflator ought 
P; 47-12-8 121 be confiderd in Peenal as well as in' Civit 
WS. 
p. 48. 15. ©3 Crimes committed in a ſudden heat of palſean, 
ut. of through, Juſt grief, or through zeg/igence,, are 
D. 48. 8:1: to be mor Fi mildly de than Crimes commit - 
ted with deſign an deliberation. 
p. gt. An * endeavour to commit a Crime is to be 
I, more gently corte qed than a Crime perfefted, and 
C. 9.8. 5. confurninated'; unleſs in © AI and the 0 
57 48.8 8. J. nacure, 717 


beit. 13. v. 8. o en. Dew: 29. 2 DAT Oe 00 4 


He that commits an Offence by im from 
dais Superiour, is alfo more mild! to be puniſhed 
vp. 530. 15. than he that commands; 2. e. in ſmall Offences 

157. & 1. he may be pardon'd, and in“ heinous Offences the 
165 1. . Penalty may be mitigated by reaſon of the force 


175 ET: and authority. 
£19 Puniſhments ought to be inflifhed pablickly, far 


C. 9. 12-8, Example ſake. 
D. 48. 3. * He that gave direction and counſel to commit 
1 14 an Offence, may be puniſhed with the ſume Pe- 
8. f. 4. nalt/ as he that committed it, if the Crime had 
. 62 not been committed at all without ſuch direction, 
vc. * The * Acceſſory may be puniſhed as ſeverely as 
N the Principal, if he aſſiſted at at the time when the 
9 Crime was committed; for he ſeems then to 
have been a Principal in the Fact it ſelf, But if 
he aſſiſted lon before the time whezein the Fact 
1 2 ing, 2 28 by lending Arms, Ladders, Ec. 
may be puniſhed with more moderation. 
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% Puniſhments the Quality, Sex, t and Age P. 46.19 
of the Criminal ought to be conſider d. And * 11. G Þ 
alſo there ought to be ſeverer Puniſhments, hanna TT 
one offends or Injures Parents, Maſters, M agi- 38. 2 4 
ſtrates. | YT ? 30. 17 4 
'Alſo"*® the Place (as whether the Crime, was 1006. 
committed in the Temple or Market place, or in; 7 2 1 
rivate,) and the“ Time (as whether by Night or = 148. 19. 
ay, whether the firſt, ſecond or third time) ought 
to create 2 Difference. 

The 2xality and the ? Quantity of the thing 25: 
tollen, Oc. and the Manner of Join the wrong , 
ought to encreaſe or diminiſh the Puniſhment. * 7D. we 19. 

Though a Crime is puniſhable by ſeveral Laws, 16. 6. 7. 
the Criminal ſhall be puniſhed but once. © 48. 3. 

Where a Mul& is n and at the diſ. 25. N 
cretion of the Court, Regard ought to be had to 1. 3. 
the Poverty or Wealth of the Criminal, but not P. 50.16, 


where the Fine is impoſed by Law. * 0 


1 haye now ſhewn in this laſt Book. 1. What : 
Perſons are requiſite to a Tryal in Judicature. | 
2. The Cauſe or Queſtion to be try'd, with the na- 
ture of Proof in general and in particular. 3. The 
Form and manner of the Proceedings i in Civil and 
Criminal Cauſes. _ | 

And as I intended at the entrance of this 1 | 
I have confider'd (as 8 lainly and diſtinctly as 
was able) the h jects of the Law, viz. 
Perſons, Thins or Rights , Aclions or Judica- 


Fare, 


1 + 
* 


Ambaſſadors: 


Ambitus; . © 


ren Fan. 2382 
Abrogation of a Lav. 12 | Anſwers of the Lawyers. 7 
Acceptilation. 27, 255 Appeals. g 331 
Accefſion. | 90 | Apparitors. 397 
Natural. | 90, 91 Apprehenſion or Seti 20449 
Artificial. 92, 93, 94 9% 96 | Approbation. il 7 227 
Nixnt. 97 AquedutFys, - 1673 
Acceſſory and Principal. 93, 360 Abritrators. gig <->" S482 
Accidents. - 224 v. chance Arbiters. - © ibid. 
Acrreſcendi jus. ' 137 | Arbitrary eiten 298 
Actuſation. 344 to 346 | Arrha. 36. 
Accuſer. 344 Aſſeſſor. . 2 98 
Acquittal. 289, 345 Aſſignee or . 186, 327 
Acquiſition. 82 Al. 152-2134 
By the Law of Natio-. 8 Authority. 33, 215 
By the Civil law. 103 to 158. How reyoked. 218 
Actions 189, 326. How divided 327 B 
Ceſſion of Actions. 192, 327 Bann. 267 
As Humane. 17 | Baſtinado: 32 
Act Legal. 20, 21 _ rr 252 
AcFus. Ic | 73] 8 4 
Addictio i m ** 5 203 77 8 | of Aſſigning Actions.) 
Adjunction. 53 Benefits &* a Diviſion. —_ 192 
Adoption. . SST of Order. | 
Adultery. 130 261 do 2 Bigamy.'- -- 2865 v. polygamy. 
Advocates. 301 Blaſphemy. 258 
Frarmm. 66 | Bona fides. 98, 1 04, 165 
Affinity. 33, 37, 265 | Bondmen. 
Age of a Perſon. I5, 38,51 Enticed away. 280, 284 
Agnatus. 33 151 | Bonorum-poſſeſſic. 154 
Aliment. 143 Bribery. 279 
Allegiance. 58 Building. 94 
Allodium. 63 Buying and Selling; 195, 288 
aAlluvion. 90] Conſent, Price and | 
70, 246, 259 | Goods requiſite. 195 
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n Concluſion of a G: Cauſe, 330 
8 v. duk. Contumacy. 336 . 
Cattel Driven and Stollen. der 283 Confeſſion. 310 FT 1,359 
Capitis Dimonutio. 32 Confiſcation. | 355 . 
Cautio de damno infecto. 232 Confuſion. 94,237 
l se non offendendo. 348 | Conſent in Matrimony. 39, 40; 4x i 
Caution. 23, 78, 193 Obligations. $3, 195 
Cauſe or Reaſon. 23, 101, 195, 141 | Conſolidation, 211 
Cauſe or Conſideration. 101 164 Contract. 164 
Cauſe to be Try d. 292, 308 From a Thing d. done. 168 ̃ 
Ceſſion or Aſſignment, | 186] - From Words. 188 
Ceſſio Bonorum. 335] From Writing. 194 
Chance. 20, 22, 224, 240 From Conſent. 198 
Chaſtiry, - 2271, 288 Contract Nominate and Innominate. 1 
Children. 47,273. 164, 168 
Their Birth. 14, 47 | Conjurers. 97, 282 ä 
Their Education. 47, 48. | Conſtitutions of the Emperor. 6 i 
- Paſſed by in Teſtament. 129, 136 | Corporation. 59, 67, 305, 315 i 
Diſmherired. 129, 132 | Counſel, 28, 216, 227, 369 ö 
 TheirSucceſſion to an Inteſtare. 148 | Covenants, 1610 
Circumſtances. .23, 309 Nude. 111, 162 
Circumvention. | 197, 206 | Court. i | 10 
Citation. 70, 328 | Creatures Wild, 67, 257 
Citizen. 31 | Creditors, 131, 254 
Civil Law, Preface, 4, 5, 6, 7 | Crimes. 227 
Coticll. 2 44 | How divided. 228 ; 3 
Collatio Bonorum. 155 | How aboliſhed, | 289 
Command. | 227 | Criminal Cauſe. 342 
Commenda. 177 | Culba v. Fault. | = 
Commixtion. 94 | Curators, ; 1% 
Commiſſion and Authority. 215 | Cuſtom, p, 10, 
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